[he 


IAG JOURNAL 


THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 


WASHINGTON e D. C. 
Submarine Warfare 
LT Horace B. Robertson, Jr., USN 


Right To A Public Trial In The Military 
CDR Zeigel W. Neff, USNR 


Military Restraints 
LTJG Vernon C. Emerson, USNR 


JAG! Bulletin Board Admiralty Notes 


Certified Questions Sea Lawyer 


Recent Decisions of 
the Comptroller General 10 Recent JAG Opinions 16 





NAVEXOS P-523 NOVEMBER 1956 


THE LIBRARY OF THE 
NOV 6 1856 
UNIVERSITY OF ILLINOIS 





The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 








The printing of this publication has been approved by 
the Director of the Bureau of the Budget, 14 June 1954. 





ReAaR ADMIRAL CHESTER WARD, USN 
Judge Advocate General of the Navy 





REAR ADMIRAL WILLIAM R. SHEELEY, USN 
Deputy and Assistant 
Judge Advocate General of the Navy 





LIEUTENANT COMMANDER CHARLES R. Davis, USN 
Editor 





For sale by the Superintendent of Documents 
U. S. Government Printing Office, Washington 25, D. C. (Monthly.) 
Price 15 cents (single copy). Subscription price $1.25 per year; 
35 cents additional for foreign mailing. 





JAG 
Bulletin Board 


ADMINISTRATION DIVISION 


JAG, WEST COAST 
NEW DESIGNATION 


Office of the Judge Advocate General of the Navy, West 
Coast, is the new designation for the office processing and 
reviewing court-martial cases originating in the broad 
Pacific Area and in the following Naval Districts: 11, 
12, 13, 14, and 17. Effective at once all convening 
authorities are urged to address cases being forwarded 
for review by that activity as follows: 


OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY, 
WEST COAST 
SAN BRUNO, CALIFORNIA 


Formerly the above activity was designated: 
Office of the Judge Advocate General 
San Francisco, California 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 1 October 1956. 


LT George M. Bates, USN; Orders Modified to COM 3 
vice COM 9. 

LT Frederick J. Bear, Jr. USN from COMNAVPHIL 
to COM 11. 

CAPT Francis J. Bon, USN from COM 11 to COM- 
NELM/HEDSUPACTS. 

CDR Fred Y. Boyer, USN from 1st MARDIV to JAG’S 
SCOL (Army) Charlottesville. 


JAG JOURNAL 


LT Walter F. Brown, USNR from COM 9 to RECSTA, 
Boston. 

CDR Edmund Burke, Jr., USN from JAG to JAG’S 
SCOL (Army) Charlottesville. 

CAPT James R. Carnes, USN from JAG to COM 12. 

CDR Jack C. Davis, USN from OpNav (Op-—02) to JAG. 

CDR Fordyce R. Downs, USN from NAVSTA, Argen- 
tia to JAG’S SCOL (Army) Charlottesville. 

CDR James W. Grant, USN from COM 17 to Office of 
U. S. Attorney, San Francisco. 

CAPT Robert A. Fitch, USN from SACLANT to JAG. 
CDR Wyman N. Jackson, USN from COMFAIR, 
Quonset to JAG’S SCOL (Army) Charlottesville. 

CDR Saul Katz, USN from JAG to OpNav (Op-02). 

CDR James E. Keys, USN from COM 11 to ist MAR- 
DIV. 

CDR Gale E. Krouse, USN from Naval Base, GTMO to 
JAG. 

CDR Robert E. Lee, Jr., USN from NAS, Jacksonville 
to COMSEVENTHELT. 

CDR Robert H. McCarthy, USNR from COMSUB- 
COMNELM/HEDSUPACTS to JAG’S SCOL 
(Army) Charlottesville. 

LCDR Donald B. McKillen, USNR from NAVSTA, 
Kodiak to COM 3. 

LT William J. Perry, USN from COM 8 to COMPHIB- 
LANT. 

CAPT Herbert S. Schwab, USN from JAG to SAC- 
LANT. 

CDR George S. H. Sharratt, USN from BUDOCKS to 
NAS, Rota, Spain. 

CDR John W. Shields, USN from JAG to COMFAIR, 
Quonset. 

CAPT Philip A. Walker, USN from COM 12 to JAG. 

LT Robert Wrzesinski, USN from COM 14 to PGSCOL, 
Monterey. 


(Continued on page 24) 








printe 
lt wa 
by th 
Depa 
face. 
ber—( 
Robe 
Divis 


inclu 
a set 
ian ¢ 
and | 
of pe 
of tr 
of tk 
tory 
nize 
class 
prop 
part 
diffe 
rath 


War 
ciple 
was 
war’ 
mar 
stro) 


fare 
mar 
disti 
law 

coml 
enen 
nece 
brie 
orde 
whi 


gene 
sma 
fore 
we ( 
uct” 


land 


nthly.) 





rear; 


STA, 
[AG’S 
13. 
JAG. 
\rgen- 
fice of 
| JAG. 
FAIR, 
lle. 
02). 
MAR- 
MO to 


onville 


ASUB- 
»COL 


VSTA, 
PHIB- 
» SAC- 


CKS to 
[FAIR, 


o JAG. 
rSCOL, 


age 24) 


SUBMARINE WARFARE 





LIEUTENANT HORACE B. ROBERTSON, JR., USN 


The following article is the final lecture to be 
printed on the subject “Law and Naval Warfare”. 
It was originally given in a lecture series sponsored 
by the Judge Advocate General within the Navy 
Department. The lecture “Legal Aspects of Sur- 
face and Aerial Warfare” appeared in the Septem- 
ber-October JAG Journal, page 9. Lieutenant 
Robertson is on duty in the International Law 
Division, Office of the Judge Advocate General. 


RIOR TO THE FIRST WORLD WAR—by 

custom and by treaty—the law of warfare— 
including the law of naval warfare—had evolved 
a set of principles which, because of humanitar- 
ian considerations, recognized that combatants 
and non-combatants formed two distinct classes 
of persons who were entitled to different kinds 
of treatment at the hands of the armed forces 
of the enemy state. At this same stage in his- 
tory international law had also come to recog- 
nize that neutral and enemy were two separate 
classes of persons and property, and that the 
proper disposition of a particular person or 
particular piece of property by a belligerent was 
different if that person or property was neutral 
rather than enemy. 

However, two new developments of World 
War I were to severely test these settled prin- 
ciples in their application to the war at sea. One 
was the emergence of the concept of “total 
war”—the other was the emergence of the sub- 
marine in the role of a maritime commerce de- 
stroyer. 

The laws which govern the conduet of war- 
fare against maritime commerce by the sub- 
marine today are to a large extent based on the 
distinctions which the traditional international 
law of naval warfare has drawn between the 
combatant and the non-combatant and the 
enemy and the neutral. For this reason it is 
necessary at the outset to glance backward 
briefly at the origins of these distinctions in 
order to learn something of the principles upon 
which they are based. 

Until the first World War, wars were—in 
general—fought by nations utilizing relatively 
small proportions of the population in the armed 
forces. Additionally, not so large a part of what 
we describe today as the “gross national prod- 
uct” of a nation was used in support of armed 
land or naval forces. The civil population and 


their private affairs were, in the ordinary course 
of events, relatively unaffected by the fact that 
their country was a belligerent, unless, of course, 
their locality happened to be the scene of actual 
hostilities. Out of a consideration of humanity, 
therefore, since their contributions to the war 
effort were less than in total war and were less 
direct, the civil population were considered as 
“non-combatants” and were, so long as they did 
not take an active party in military operations, 
not to be made the object of direct attack. In- 
cluded in the non-combatant category was the 
merchant marine of the enemy belligerent. 
Although enemy merchant ships have always 
been subject to capture and confiscation by the 
warships of an enemy, they were not subject to 
attack, nor to destruction after capture, except 
under exceptional circumstances. ' 
Likewise, in most previous wars, substantial 
segments of the world community— including at 
least a portion of the major maritime trading 
nations—were neutrals. These neutrals were 
insistent that their trade with other neutrals— 
and to the extent permitted by international 
law trade with the belligerents themselves— 
should proceed uninterrupted. But unlike land 
warfare, where belligerent operations are nor- 
mally carried on in the territory of one of the 
belligerents, sea warfare is carried on on the 
high seas which are not subject to the sover- 
eignty of any nation. Naturally, the interests 
of the belligerent in being able to attack without 
hindrance the maritime forces of his enemies 
came into conflict with the legitimate trading 
interests of neutrals. Because, in the usual case, 
powerful maritime nations were aligned on each 
side of this controversy and additionally because 
each nation was perhaps looking forward to the 
next war in which her interests might be just 
the opposite of what they were in the current 
one—the resulting compromise was a balancing 
of the interests of the neutral and the belliger- 
ent. The neutral’s right to continue maritime 
commerce uninterrupted was affirmed, subject 
to the belligerent controls of blockade, contra- 
band, and unneutral service. The belligerent’s 


power to enforce these controls was found in 
the belligerent right of visit and search. 

At the outbreak of the first World War, there- 
fore, the rights of the belligerent and neutral in 
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the field of maritime commerce were roughly in 
balance—and both neutrals and belligerents 
knew where they stood. 

World War I, however, brought new pres- 
sures and new tensions—both in the relation- 
ship between belligerents and neutrals and in 
the attempt to distinguish between the rights 
and obligations of combatants and non-combat- 
ants. Nowhere were these pressures and ten- 
sions more keenly felt than in the war at sea. 
Both the Allied and the Central Powers resorted 
to full mobilization—drafting substantial por- 
tions of the male population into the military 
and naval forces—and by stringent controls 
directing the efforts of the civilian population 
toward support of the armed effort. All im- 
ports and production were controlled and ra- 
tioned—the needs of the armed forces first being 
supplied and the civilian population being sus- 
tained on what was left over. In view of this 
situation the traditional divisions of contra- 
band—a bsolute and conditional—virtually 
ceased to have meaning and “free goods” be- 
came practically non-existent. The Allied 
Powers, having a superiority of conventional 
naval weapons, and except for localized areas 
having almost complete control of the seas, 
tightened their control of the flow of goods to 
the Central Powers by methods falling essen- 
tially within methods traditional to war on com- 
merce at sea—blockade and contraband. The 
British introduced some innovations, including 
their navicerting and rationing of neutrals sys- 
tems. Navicerting was a system whereby ships 
were searched and their cargo certified as non- 
contraband prior to setting out on a voyage toa 
neutral or belligerent port in order that there 
would be no necessity for belligerent visit and 
search at sea. The rationing of neutrals was a 
system of limiting the imports of neutrals who 
had overland routes of commerce with Germany 
to their normal peacetime demands to insure 
that there was not a large increase in imports 
of critical materials which might ultimately find 
their way into enemy hands. This was actually 
nothing more than a new application of the ulti- 
mate destination and continuous voyage doc- 
trines developed by the United States during the 
Civil War. Despite some early protests, these 
new measures were generally acquiesced in by 
neutrals because of their essential reasonable- 
ness and the obvious advantages they afforded 
by the avoidance of the costly delay occasioned 
by being stopped for visit and search. The 
declaration of the entire North Sea as a military 
zone and the laying of the North Sea Mine 
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Barrage by Great Britain drew perhaps the 
sharpest protests, but this action was justified 
by the British as proper under the peculiar cir- 
cumstances of the war and as a reprisal against 
illegal German minelaying. Germany retali- 
ated in February 1915 by declaring a “war zone” 
around the British Isles, which was at a later 
date extended to include the waters around 
France, Italy, Greece, Asia Minor and North 
Africa. This declaration was accompanied by 
the statement that enemy merchant ships would 
be attacked without warning in such zones. At 
the same time the German Government called 
attention to the dangers to neutral shipping 
through difficulty of identification and what it 
called the “accidents of naval war”. Germany 
also justified her actions as a reprisal for what 
she deemed to be the illegal actions of the British 
in intercepting neutral maritime trade with 
Germany with a view to reduction of Germany 
by famine. The United States lodged an im- 
mediate protest with Germany, aiming it pri- 
marily at the lightly veiled threats against 
neutral shipping. 

The sinking of the unarmed British passenger 
liner LUSITANIA by a German submarine with- 
out warning in the “war zone” less than 3 
months later with the loss of over 100 American 
lives led to an intensification of the American 
legal attack. In protest of this sinking the 
United States argued that the sinking even of 
enemy unarmed merchant ships by submarines 
without warning and without making provision 
for the safety of the passengers and crew was 
in utter disregard of international law. Taking 
into account the fact that Germany had at- 
tempted to justify these attacks as retaliatory 
for the alleged illegal actions of the British, the 
United States stated in its protest: 


“If a belligerent cannot retaliate against 
an enemy without injuring the lives of neu- 
trals, as well as their property, humanity 
as well as justice and a due regard for the 
dignity of neutral powers, should dictate 
that the practice should be discontinued.” 

and that 

“If persisted in [such practices] would 
in such circumstances constitute an un- 
pardonable offense against the sovereignty 
of the neutral nation affected.” 

The protest went on to state that the principles 
upon which the rights of neutrals were based 
were immutable, and it was the duty and obli- 


gation of belligerents to find a way to adapt the 
new circumstances to them. 
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In response to this protest the German Gov- 
ernment acknowledged its liability and offered 
to make reparation for the loss of the lives of 
American citizens. Additionally, the German 
Government announced that it had issued orders 
to its naval commanders that: 


“In accordance with the general prin- 
ciples of visit and search and destruction of 
merchant vessels recognized by interna- 
tional law, such vessels, both within and 
without the area declared as a naval war 
zone, shall not be sunk without warning 
and without saving human lives unless 
these ships attempt to escape or offer re- 
sistance.” 


This, then, was a significant admission by Ger- 
many that the rights of unarmed belligerent 
merchantmen were recognized by international 
law, and that the duty with respect to warning 
and the saving of human life was as applicable 
to the naval submarine as to the surface warship. 

When, in January 1917, Germany announced 

her resumption of unrestricted submarine war- 
fare against enemy and neutral alike, there was 
no retraction of her former admission. She 
justified her new action primarily as a reprisal 
for the arming of British merchant ships. In 
view of the fact that Germany had little effective 
sea power other than submarines at this time, 
Germany interpreted the British action as pro- 
viding offensive armament for its merchantmen, 
since an armed merchantman was probably at 
least the equal of a surfaced submarine. In the 
eyes of the Germans, therefore, this made these 
armed British merchant ships liable to the same 
treatment as warships. Their extension of un- 
restricted submarine warfare was, according to 
Germany, justified because of the accepted ruse 
of displaying false colors and other difficulties 
of identification of the true nationality of a 
merchant ship. Primarily as a result of this 
action on the part of Germany, the United States 
severed diplomatic relations with the German 
Government. On April 6 war was declared. 

What, then, can we conclude from the prac- 
tices of the first World War as to how the law 
governing the conduct of warfare on commerce 
by submarines stood at the conclusion of that 
War? 

The answer seems clear—the submarine stood 
on exactly the same footing as the surface war- 
ship. She was entitled to exercise all the rights 
of a surface warship—but no more. She was 
under the same obligation as a surface warship 
with respect to giving warning before sinking 











and making provision for the safety of crew 
and passengers as was a surface warship. Even 
Germany, as late as her note of January 1917, 


subscribed to this principle. She justified her 
subsequent departure from these standards on 
the doctrine of reprisals, which in itself is an 
affirmation of the otherwise illegal nature of the 
measures taken in reprisal. Even as a reprisal, 
however, it is clear that the application of the 
same measures to neutral shipping as was ap- 
plied to enemy merchant ships was unlawful. 
The United States protests were, therefore, on 
sound legal grounds, and the fact that this illegal 
conduct of Germany’s was one of the primary 
causes of the entry of the United States into the 
war—the ultimate sanction of international 
law—is proof enough of the firmness of the 
United States policy at that time. 

In the interval between World Wars the status 
of submarines as commerce destroyers was con- 
sidered by at least three international confer- 
ences. At the last of these, the London Naval 
Conference of 1935, Article 22 of the 1930 
London Treaty was perpetuated by a separate 
Protocol. Known as the London Protocol of 
1936, it provides as follows: 


“(1) In their action with regard to mer- 
chant ships, submarines must conform to 
the rules of International Law to which 
surface vessels are subject. 

““(2) In particular, except in the case of 
persistent refusal to stop on being duly 
summoned, or of active resistance to visit 
or search, a warship, whether surface vessel 
or submarine, may not sink or render in- 
capable of navigation a merchant vessel 
without having first placed passengers, 
crew, and ship’s papers in a place of safety. 
For this purpose the ship’s boats are not 
regarded as a place of safety unless the 
safety of the passengers and crew is as- 
sured, in the existing sea and weather con- 
ditions, by the proximity of land, or the 
presence of another vessel which is in a 
position to take them on board.” [Empha- 
sis supplied. ] ; 


At the start of the second World War, then, 
how did the law governing submarines stand? 
The answer is that it stood just where it did at 
the conclusion of World War I. The London 
Protocol of 1936, which I have just quoted, and 
which at the outbreak of war in 1939 had been 
either ratified or acceded to by some forty odd 
states, including Germany, merely codified the 
existing customary law on the subject. The 
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traditional distinctions between the treatment 
that was to be accorded to combatants and non- 
combatants remained. 

Perhaps to no one’s surprise, the role of sub- 
marines as commerce destroyers during World 
War II was played largely without reference to 
the script provided by the London Protocol of 
1936. In answer to Great Britain’s blockade of 
practically the entire coast of Europe and the 
renewal of her navicerting system of World 
War I on an even more stringent basis, Germany 
retaliated by again declaring the zone around 
the British Isles as a war zone and announcing 
her intention of sinking all ships, enemy or 
neutral, merchant or war, which ventured into 
the areas. As the war progressed and France 
fell, the zone was extended to cover larger and 
larger ocean areas. As the inevitable incidents 
of attacks upon neutral merchant ships mounted, 
the voices of the neutrals were again raised in 
defense of the freedom of the seas. The fore- 
most of these voices was that of Franklin D. 
Roosevelt, President of the United States. In 
an address on September 11, 1941, after a series 
of attacks on American men of war and mer- 
chant ships by German submarines, he stated: 


“The Hitler government, in defiance of 
the laws of the sea, in defiance of the recog- 
nized rights of all other nations, has pre- 
sumed to declare, on paper, that great areas 
of the seas, even including a vast expanse 
lying in the Western Hemisphere, are to be 
closed and that no ships may enter them 
for any purpose, except at peril of being 
sunk.” 


In this same address the President, after de- 
nouncing this German action as a violation of 
the law of the sea, analyzed the German declara- 
tion and practice from the viewpoint of the 
traditional American policy of freedom of the 
seas. He said: 


“Generation after generation, America 
has battled for the general policy of the 
freedom of the seas. That policy is a very 
simple one—but a basic, fundamental one. 
It means that no nation has the right to 
make the broad oceans of the world, at 
great distances from the actual theater of 
land war, unsafe for the commerce of 
others. 

“That has been our policy, proved time 
and time again, in all our history. 

“Our policy has applied from time im- 
memorial—and still applies—not merely to 
the Atlantic but to the Pacific and to all 
other oceans as well. 


JAG JOURNAL 





“Unrestricted submarine warfare in 
1941 constitutes a defiance—an act of 
aggression—against the historic American 
policy.” 


Nevertheless, upon the subsequent entry of 
the United States into the war less than 3 months 
later, the United States carried out unrestricted 
submarine warfare against the Japanese in the 
Western Pacific. Does this mean that the 
United States had abandoned its traditional 
policy and, in addition, was guilty of the same 
lawless conduct of which it had accused the 
German Government? For the answers we 
must turn to the Nuremberg War Crimes trial 
of Admiral Doenitz. It is here that we have the 
latest authoritative determination of what laws 
are binding upon submarines in their conduct of 
war against commerce. 

In the major war crimes trials held before the 
International Military Tribunal at Nuremberg, 
Admiral Doenitz was indicted for war crimes 
which included, among other things, waging un- 
restricted submarine warfare in violation of the 
London Protocol of 1936. In its judgment in 
Doenitz’s case, however, the Court broke down 
the unrestricted warfare charge into three 
highly significant divisions. 

The first of these was the conducting of un- 
restricted submarine warfare against British 
armed merchant ships. The court did not hold 
Doenitz guilty for his conduct in this regard. 

The second was the declaring of operational 
zones and sinking of neutral (and I emphasize 
the word neutral) vessels which entered these 
zones. Doenitz was found guilty of this phase 
of the indictment. 

The third phase was failure to carry out the 
warning and rescue provisions of the Protocol. 
Doenitz was also found guilty of this phase. 

Why did the court acquit Doenitz of carrying 
out unrestricted submarine warfare against 
armed British merchant ships? The answer 
lies not, as some submariners have argued, in the 
fact that the submarine is entitled to treatment 
different from surface ships because of its 
offensive and defensive limitations while sur- 
faced, nor in its inability to carry out visit and 
search, nor in its inability to provide a prize 
crew. The answer is given in the court’s judg- 
ment. The court said: 


“Shortly after the outbreak of war the 
British Admiralty * * * armed its mer- 
chant vessels, in many cases convoyed them 
with armed escort, gave orders to send po- 
sition reports upon sighting submarines, 
thus integrating merchant vessels into the 
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warning network of naval intelligence. 
On 1 October 1939, the British Admiralty 
announced that British merchant ships had 
been ordered to ram U-boats if possible.” 


In other words, what the Court was saying was 
that the British merchant marine was no longer 
entitled to be considered as non-combatant. It 
had become an auxiliary to the British naval 
forces. While combatant and non-combatant 
were still to be distinguished, these ships and 
their personnel had crossed the line which sepa- 
rates non-combatant from combatant. 

On the other hand the second part of the judg- 
ment—dealing with the declaring of operational 
zones and the sinking of neutral vessels—and I 
again emphasize the word neutral—indicated 
that belligerents still do not have the right to 
block off areas of the high seas to lawful neutral 
maritime commerce. Where unrestricted sub- 
marine warfare is carried on, therefore, it must 
be confined to the enemy. 

The third part of the Court’s judgment— 
dealing with the rescue provisions of the 1936 
Protocol—and the sentence, about which I shall 
talk in just a moment—add some confusion to 
this otherwise clear statement of the inter- 
national law governing the role of submarine 
as commerce destroyer. In this regard the 
Court stated: 


“The evidence further shows that the res- 
cue provisions were not carried out and 
that the defendant ordered that they should 
not be carried out. The argument of the 
defense is that the security of the sub- 
marine is, as the first rule of the sea, para- 
mount to rescue and that the development 
of aircraft made rescue impossible. This 
may be so, but the protocol is explicit. If 
the commander cannot rescue, then under 
its terms he cannot sink a merchant vessel 
and should allow it to pass harmless before 
his periscope. These orders, then, prove 
Doenitz is guilty of a violation of the proto- 
col.” 


What does this statement of the court mean? 
In view of the court’s previous judgment of ac- 
quittal for waging unrestricted warfare against 
the armed British merchant marine, the logical 
interpretation seems to be that the court was 
speaking only of the application of the rescue 
provisions of the protocol in reference to cap- 
tured neutral shipping. Since the court had 
already determined that sinking these neutral 
ships without warning was unlawful, it must 
have been referring only to sinking after cap- 
ture by submarine. The protocol states in this 





regard that a belligerent may not “sink or ren- 
der incapable of navigation a merchant vessel 
without having first placed passengers, crew, 
and ship’s papers in a place of safety.” The 
court was, therefore, if my interpretation is cor- 
rect, merely restating that the rule as to de- 
struction of prizes applied with the same force 
to submarines as it did to surface ships. 

If the judgment of the court had concluded at 
this point, we would have a clear delineation of 
the lawful limits of submarine warfare against 
commerce. However, the Court went on to 
state: 


“In view of all of the facts proved and in 
particular of an order of the British Ad- 
miralty announced on 8 May 1940, accord- 
ing to which all vessels should be sunk at 
sight in the Skagerrak, and the answers to 
interrogatories by Admiral Nimitz stating 

“that unrestricted submarine warfare was 
carried on in the Pacific Ocean by the 
United States from the first day that Na- 
tion entered the war, the sentence of Doen- 
itz is not assessed on the ground of his 
breaches of the international law of sub- 
marine warfare.” 


How is this statement of the court to be inter- 
preted? A noted British authority has con- 
cluded somewhat cynically that “* * * a war 
crime ceases to be punishable if the defense can 
prove that similar action was taken on the vic- 
torious side.” An American Naval Officer writ- 
ing in the Naval Institute Proceedings has con- 
cluded that it means that “The Protocol of 1936 
is still on the books; that Doenitz violated the 
rules laid down therein cannot be denied; but 
the Protocol is no longer law; its provisions are 
obsolete; it is defunct.” I’m afraid that I can’t 
subscribe to either of these interpretations— 
the former is much too broad—and as has been 
pointed out, could it be seriously believed that 
one accused of mistreating prisoners of war 
could avoid punishment by proving that there 
had been cases of mistreatment on the other 
side? But Iam afraid that I must also disagree 
with the conclusion that the Protocol is defunct 
and no longer a part of law. Here, too, I rely 
on the words of the court. The court specifically 
stated: “* * * the sentence of Doenitz is not 
assessed on the ground of his breaches of the 
international law of submarine warfare.” If 
the Protocol is defunct and obsolete, how could 
such a learned body as the court sitting at Nu- 
remberg have stated specifically that it still 
formed a part of the international law of sub- 
marine warfare? 
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If, then, neither of these interpretations is 
correct, what is the correct interpretation of the 
Court’s judgment? To me, it seems to be this. 
The Court was merely exercising its power 
to mitigate the sentence in view of its inter- 
pretation of the extenuating evidence produced 
before it. While unlawful conduct of an enemy 
could not excuse the unlawful conduct of the 
defendant, it might properly be taken into con- 
sideration in adjudging a sentence. That the 
court condemned the action of the defendant is 
made absolutely clear by its findings of guilt. 
On the other hand, the Court’s interpretation of 
the actions of the British (and American actions 
under what the Court supposed were similar cir- 
cumstances in the Pacific) were factors which 
could be considered by the court in determining 
a sentence appropriate to the offenses committed 
by Doenitz. Viewed in this light, therefore, the 
failure of the court to sentence Doenitz with 
regard to his breaches of the law of submarine 
warfare does not in any way detract from the 
previous findings of the court. 

How then does the law governing submarine 
warfare against commerce stand today? As you 
must be aware by now, to draw any firm con- 
clusions, which would be binding at all times, 
in all places and under all circumstances would 
be very difficult if not impossible. However, the 
general rules may be formulated—and they have 
been formulated for us in concise and under- 
standable form in a paragraph of the recently 
promulgated publication, Law of Naval War- 
fare. That paragraph reads as follows: 


“Enemy merchant vessels may be at- 
tacked and destroyed, either with or with- 
out prior warning, in any of the following 
circumstances : 

“1. Actively resisting visit and search or 

capture. 

“2. Refusing to stop upon being duly 

summoned. 

“3. Sailing under convoy of enemy war- 

ships or enemy military aircraft. 

“4. If armed, and there is reason to be- 

lieve that such armament has been used, 

or is intended for use, offensively against 
an enemy. 

“5. If incorporated into, or assisting in 

any way, the intelligence system of an 

enemy’s armed forces. 

“6. If acting in any capacity as a naval 

or military auxiliary to an enemy’s armed 

forces.” 


Now that we have reached this point and these 
conclusions I am aware that there must be those 
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among you who are saying to yourselves—‘“All 
that’s very fine as a legal position—but how 
about the realities of total war? We've seen 
those same rules proclaimed in two World Wars, 
and we’ve seen how little attention has been paid 
to them. Hadn’t we better put out some real- 
istic rules that can be followed if there is an- 
other war?” That is an understandable ques- 
tion—and it deserves an answer. 

And there are several answers which can be 
given to this question. The first is that the ques- 
tion itself assumes a fact which is incorrect—- 
that is, that the tests given—and which I have 
quoted—are unrealistic. But if these same tests 
are applied to the American action in waging 
unrestricted aerial and submarine warfare 
against Japan in the Western Pacific during 
World War II, it can be concluded that those 
actions were lawful. Granted that our forces 
operated under orders to sink at sight merchant 
shipping in certain zones of the Western Pacific. 
But in view of the circumstances under which 
that war was being fought, it is doubtful that 
that comprised a violation of the law. The 
Japanese merchant marine was just as much 
integrated into the naval effort at sea as was 
the British. The ships and personnel of the 
Japanese merchant marine, therefore, could be 
treated as combatants. Further, the United 
States practices in this area did not endanger 
to any significant degree neutral merchant ship- 
ping. The operational zones were confined to 
an area in which the chance of encountering any 
shipping other than belligerent was practically 
nonexistent. And though the term “unre- 
stricted” was applied to the type of warfare 
carried out there, it was not unrestricted in the 
same sense as the warfare carried out by the 
German Government against enemy and neu- 
tral alike in the Atlantic. The assumption ap- 
parently made by the International Military 
Tribunal at Nuremberg from Admiral Nimitz’s 
statement, was that the United States carried 
out unrestricted warfare in the Western Pacific 
along the pattern of German actions in the At- 
lantic. But this is not borne out by the facts. 

Further, looking at the rules I have quoted 
from the point of view of United States self- 
interest, we can also see much merit in the limi- 
tations that have been laid out as to the sinking 
of merchantmen without warning. Our prin- 
cipal enemy in the Pacific in the last war was an 
insular power, drawing its lifeblood from its 
ocean commerce. But is it to be assumed that 
in any future war the pattern will be the same? 
If our prospective enemy is a.continental power 
drawing its resources from within its own con- 
tinental land mass, we are the insular power— 
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we are the nation who would gain most by an 
insistence upon the binding force of the tradi- 
tional rules governing war upon maritime com- 
merce. Granted—we can expect in a total war 
that the enemy may not pay any attention to the 
rules governing this phase of warfare. But do 
we want to provide him with a ready-made ex- 
cuse in advance for failing to abide by them? 
And lastly, I would answer the question in this 
way—any instructions issued by the Navy De- 
partment to the operating forces on the rules of 
naval warfare must be in accordance with the 
law. The present law governing the submarine 
as a commerce destroyer is as stated in the 
OpNav publication, Law of Naval Warfare— 





from which I have quoted—and is as I have 


_discussed in an abbreviated form today. But 


any law remains valid only as long as it is effec- 
tive in governing the conduct of men or of na- 
tions. The wholesale and long continued viola- 
tion of law leads to moral decay and the decline 
of civilization. If, therefore, the law governing 
the submarine as a commerce destroyer is un- 
realistic and incapable of enforcement under 
modern conditions of naval warfare, it should 
be changed. And the responsibility for demand- 
ing such change lies with you—the naval com- 
manders. The law of war is your special 
concern whether you want it or not. 





CERTIFIED 


The following cases are published to inform the naval service 
that certain questions regarding military law were certified to the 
United States Court of Military Appeals by the Judge Advocate 
General of the Navy. 








UNITED STATES, Appellant, v. J. W. BUTTS, Jr., 
Seaman, U. S. Navy, Appellee, SF NCM 56 00157, 20 
March 1956. 

On 13 January 1956 at trial by special court-martial 
the accused pleaded not guilty but was found guilty 
of violation of the Uniform Code of Military Justice, 
Article 86, (failure to go to his appointed place of duty) 
and was sentenced to be reduced to the grade of seaman 
recruit, to be discharged from the service with a bad 
conduct discharge, to forfeit all pay and allowances, 
and to be confined at hard labor for three months. On 
27 January 1956 the convening authority approved only 
so much of the sentence as provided for reduction in 
grade, discharge from the service with a bad conduct 
discharge and confinement at hard labor for thirty days, 
but the execution of the bad conduct discharge was sus- 
pended pending completion of appellate review. On 9 
February 1956 the supervisory authority approved so 
much of the sentence as approved by the convening au- 
thority, but suspended the execution of the bad conduct 
discharge on probation for six months subject to the 
following provision: 

“* * * However, the suspension will not become 
effective unless the conduct of the accused has been 
satisfactory to his commanding officer between the 
date of trial and the date of this action * * *”, 

On 20 March 1956 the board of review decided that 
the above quoted provision was illegal and therefore a 
nullity, but the board affirmed the finding of guilty 
and the sentence to a bad conduct discharge (sus- 
pended on probation for six months then to be remitted 
unless sooner vacated), confinement at hard labor for 
thirty days and reduction to the grade of seaman re- 
cruit. On 20 April 1956 upon motion for reconsidera- 


tion, the board of review affirmed their original decision. 

The Judge Advocate General certified the following 
question to the Court of Military Appeals concerning 
this case: 


QUESTIONS 


“Was the action of the officer exercising general 
court-martial jurisdiction over the command condi- 
tionally suspending the bad conduct discharge legal 
and effective to accomplish its intended purpose 
wherein it provided ‘* * * the suspension will not 
become effective unless the conduct of the accused 
has been satisfactory to his commanding officer be- 
tween the date of trial and the date of this 
action * * *’?” 


UNITED STATES, Appellant, v. BILLY CHARLES 
HENDON, SA USN, Appellee, NCM 56 01479, 22 
May 1956. 


The accused was charged with violations of Article 
86 (9 days), Article 85 (112 days—apprehended), and 
Article 134 (breaking restriction). He was convicted 
of the unauthorized absence and desertion, but was 
acquitted of the breaking restriction. 

The accused was sentenced to a BCD, forfeiture of 
$60.00 per month for twelve months, confinement at hard 
labor for one year, and reduction to the grade of sea- 
man recruit. 

At the trial the prosecution introduced service record 
entries to prove all offenses. The accused did not testify 
as to the desertion offense but only as to the breaking 
restriction offense. As to this latter offense he stated 
that he had been given permission to go on liberty by 
his executive officer. 

The board of review held that the mere length of 
absence, in this case, plus apprehension was insufficient 
to prove beyond a reasonable doubt that the accused 
had intent to desert. The sentence, however, was 
affirmed. 

The Judge Advocate General certified the following 
questions concerning this decision of the board of 
review to the Court of Military Appeals: 

“(a) As a matter of law, was the evidence legally 
sufficient to support the finding of guilty of desertion 
with intent to remain away permanently? 

“(b) If the preceding question is answered in the 
affirmative, then did the Board of Review exceed its 
fact finding authority wherein it disapproved the 
finding of guilty of desertion?” 
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RECENT DECISIONS OF THE 
COMPTROLLER GENERAL - 





DISABILITY RETIREMENT OF MEMBER OF THE UNIFORMED 
SERVICES—Effective date and interrupted service— 


@ The physical disability of a member of the uniformed 
services is considered to have been incurred, as that 
term is used in Section 402 (a) and (b) of the Career 
Compensation Act of 1949, on the date when a disease 
or injury is ccntracted or suffered, rather than on a 
later date when an administrative deterr.iuination is made 
that, by reason of such disease or injury, the member 
has become unfit to perform military duties. 

The term “basic pay” in the Disability Retirement 
Benefit Provisions of the Career Compensation Act of 
1949 refers to base and longevity pay received by mem- 
bers of the uniformed services while serving on active 
duty prior to October 1, 1949, the effective date of the 
Act, as well as to base and longevity pay denominated 
as basic pay after that date. 

In the absence of any requirement in the Career Com- 
pensation Act of 1949 that retirement benefits shall 
accrue only to members of the uniformed services who 
have uninterrupted military service between the date 
a disability is incurred and the date of an administra- 
tive determination that the member is unfit to perform 
his military duties, such benefits will accrue without 
regard to any intervening breaks in active service with 
pay; however, there is no authority of law to return 
the member to a basic pay status solely for eligibility 
for retirement benefits. CompGen Decision B—126506, 
7 May 1956. 


DISLOCATION ALLOWANCE—Transportati d dent 


@ An Army officer who moved his household, which 
consisted of the member and a son two years of age, to 
a new permanent duty station is entitled to transporta- 
tion in kind for travel of dependent and, therefore, is 
eligible to receive a dislocation allowance authorized in 
Section 303 of the Career Compensation Act of 1949 
on completion of travel. CompGen Decision B—-127517, 
11 June 1956. 


LEAVE—ACCRUED BUT UNUSED PRIOR TO RELIEF FROM ACTIVE 
DUTY—Court-martial conviction after termination of active duty— 
@ An enlisted Navy reservist who, after termination of 
a required term of active service, was convicted by court- 
martial and sentenced to reduction in grade from com- 
missaryman seaman to seaman recruit and to confine- 
ment and was subsequently released to inactive duty in 
the Naval Reserve is regarded as having continued under 
a reserve enlistment contract; and therefore the member 
is entitled to payment for accumulated unused leave 
computed on the basis of pay applicable to a seaman 
recruit. CompGen Decision B—127140, 28 May 1956. 
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Prepared by the Fiscal and Taxation Branch 
Office of the Judge Advocate General 


RETIREMENT—Fleet reservists with enlisted ana commissioned 
service— 


@ A fleet reservist who has a permanent status as an 
enlisted man and who is serving under a temporary 
appointment as an officer may, upon meeting the active 
and commissioned service qualifications for retirement, 
apply for retirement benefits under Section 6 of the Act 
of February 21, 1946. CompGen Decision B-128068, 
21 June 1956. 


SEVERANCE PAY—Voluntary separation prior to date fixed by 
law— 


® Severance pay which is authorized by Section 514 (e) 
of the Career Compensation Act of 1949, as an incident 
to the elimination from the service of officers who are 
not eligible for retirement, may not be paid to an officer 
who is voluntarily separated from the service prior to 
the date he would have been required to be separated 
under Section 509 (h) of the Act. CompGen Decision 
B-127692, 25 June 1956. 


SUBSISTENCE—PER DIEM—Entiilement to by Naval Personnel as- 
igned to temporary duty in connection with overhaul of Reserve 
Fleet Vessels 





® Naval Personnel who are assigned to temporary duty 
for performance of security and inspection in the quin- 
quennial overhaul of reserve “mothball” fleet vessels on 
which berthing and messing facilities are not generally 
available, and who occasionally ride the vessels while 
they are towed to. nearby shipyards, are not regarded 
as traveling on board Government vessels. Therefore, 
they are entitled to per diem at reduced rates and the 
quarters portion of the per diem allowance need not be 
supported by receipts. CompGen Decision B-126644, 2 
May 1956. 


TRAVELING EXPENSES—tocal transportation expenses—duty sta- 
tion located in metropolitan or comparable area— 

@ Local transportation expenses which are authorized 
by Section 2 (M) of the Act of September 1, 1954, 40 
USC 491 (M), for members of the uniformed services 
in the conduct of official business within the limits of 
their duty stations, may also be paid for travel per- 
formed in the metropolitan area of the city in which the 
station is located, or in a comparable area surrounding 
the post of duty; however, members who are in a travel 
status within the meaning of Section 303 of the Career 
Compensation Act of 1949 may not be paid for trans- 
portation under the 1954 Act. CompGen Decision B- 
127073, 5 June 1956. 


(Continued on page 24) 
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Commander Neff, who recently completed a two- 
week tour of active training duty in the Office of the 
Judge Advocate General, is a commissioner on the 
United States Court of Military Appeals. He is a 
member of Naval Reserve Law Unit W—2, Washing- 
ton, D. C. 





WO RECENT OPINIONS EMANATING 

from the Court of Military Appeals and a 
Navy board of review have highlighted the re- 
quirement that courts-martial be open to the 
public.!. Perhaps it would not be remiss at this 
time to explore the background of the right to a 
public trial, first in the civilian area generally, 
and then more specifically in the military com- 
munity. 

The accepted practice of a public trial in this 
country dates back to the early English common 
law.? Although its precise origin is unknown, 
it probably arose from the Englishman’s distrust 
of what he considered to be the secret proceed- 
ings which had come to be identified with the 
Spanish Inquisition, the Star Chamber Pro- 
ceedings in England, and the French Mon- 


archy’s lettres de cachet. 

1. U. S. v. Brown, 7 USCMA 251, 22 CMR 41, decided by the Court 
of Military Appeals on 17 August 1956, and U. S. v. Jackson, 
decided by a Navy board of review on 3 July 1956. 

. For historical development of the practice see Sir Matthew Hale, 
History of the Common Law of England, 343-345 (Runnington 
ed. 1820); Bishop, New Criminal Procedure, § 957 (2d ed. 1913) ; 
Stephen, History of the Criminal Law of England, 402; Holds- 
worth, A History of English Law, 163, 165, 180-197 (2d ed. 1937) ; 
Washburn, The Court of Star Chamber, 12 Am. L. Rev. 21, 25-31; 
Jenks, The Book of English Law, 91 (1932). 

. Radin, The Right to a Public Trial, 6 Temp. L. Q. 381. Accord- 
ing to Radin, so far as the Star Chamber is concerned, the op- 
ponents of that tribunal have never claimed that its proceedings 
were secret. As a matter of fact, individuals brought before this 
court were, generally speaking, members of the upper class and 
not the type of individual usually charged with a felony. More- 
over, there was apparently nothing secret about this court and 
the principal grievance against it was probably levied against its 
power and the method whereby that power was exercised. Re- 
gardless, however, of its origin, the words “Star Chamber” came 
to mean an evil and tyrannical instrument with no respect for 
the rights of the individual. Radin points out: 

“It is likely that the word ‘public’ was introduced into the list 
of the rights of free men from the statements in HALE and 
BLACKSTONE, without very much concrete example in mind of 
what publicity implied and without a clear idea of what it was 
meant to secure. If any such concrete example arose in their 
imagination, it can hardly have been the Star Chamber, in spite 
of the fact that, in the eighteenth century ‘Star Chamber’ had 
already become an adjective of opprobrium. It may well be that 
the thing that so profoundly affected the minds of earnest Re- 
pulicans of the Constitutional period was something quite differ- 
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Whatever the benefit a public trial may con- 
fer upon an individual brought before a bar of 
justice in our society, suffice it to say that the 
guarantee has been recognized in this country 
since that portion of the Bill of Rights, the Sixth 
Amendment to our Constitution, provided that 
“In all criminal prosecutions, the accused shall 
enjoy the rights to a speedy and public trial.” 
This safeguard was added to our Constitution 
in 1791 to be a protection against “any attempts 
to employ our courts as instruments of prosecu- 
tion. The knowledge that every criminal trial 
is subject to contemporaneous review in the fo- 
rum of public opinion is an effective restraint of 
possible abuse of judicial power.” + 

Besides the tyrannical judge, it was addition- 
ally felt that if trials were public important wit- 
nesses might become cognizant thereof and come 
forward with important evidence which would 
aid in reaching the ultimate destination of all 
trials, the truth. Moreover, the public trial 


ent, that grim emblem of the Ancien Regime, the lettre de 
cachet. The lettre de cachet was a document bearing the king’s 
private seal (cachet), and while used for a variety of purposes 
was, in popular imagination and in fact, most frequently used 
as a means of interfering in the ordinary course of justice and 
of arbitrarily ordering the indefinite imprisonment of any par- 
ticular person. The existence and abuse of these lettres de 
cachet by court favorites was almost a declamatory theme in 
eighteenth century France as in England and gave the English 
much occasion for gratulation that they were not as others. The 
system was widely known before the famous book of an illustrious 
victim of the lettre de cachet, MIRABEAU, was written and 
translated into English, but it is likely enough that MIRABEAU’s 
Les lettres de cachet et les prisons d’Etat was known to such men 
as JEFFERSON, FRANKLIN and SILAS DEANE.” But In re 
Oliver, 333 U. S. 257 (1948), Fn. 22 contains this comment: 
“Some authorites have said that trials in the Star Chamber 
were public, but that witnesses against the accused were examined 
privately with no opportunity for him to discredit them. Ap- 
parently all authorities agreed that the accused himself was 
grilled in secret, often tortured, in an effort to obtain a confession 
and that the most objectionable of the Star Chamber’s practices 
was its asserted prerogative to disregard the common law rules 





of criminal procedure when the i d ded.” 
With respect to the lettres de cachet, In re Oliver reports in Fn. 
23: 


“The lettre de cachet was an order of the King that one of his 
subjects be forthwith imprisoned or exiled without a trial or an 
opportunity to defend himself. In the eighteenth century they 
were often issued in blank to local police. Louis XV is supposed 
to have issued more than 150,000 lettres de cachet during his 
reign. The device was the principal means employed to prosecute 
crimes of opinion, although it was also used by the royalty as a 
convenient method of preventing the public airing of intra-family 
scandals. Voltaire, Mirabeau and Montesquiea among others de- 
nounced the use of the lettre de cachet, and it was abolished after 
the French Revolution, though later temporarily revived by 
Napoleon. 13 Encyc. Brit. 971; 3 Encyc. Soc. Sci. 137.” 

4. In re Oliver, supra. 
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would publicize our judicial system and thus en- 
gender confidence in our judicial remedies.’ 
The right to a public trial has been all but uni- 
versally recognized not only by our Federal Con- 
stitution but also by the constitutions, statutes, 
or judicial decisions of almost every State in the 
Union. The difficulty encountered is not in 
determining whether the right exists but rather 
in defining the boundaries or the limitations of 
the right.’ There is a general agreement among 
the authorities and cases that individuals who 
have no immediate concern with the trial need 





5. Professor Wigmore has clearly and concisely categorized the 
underlying reasons for a public trial as follows: 

“es 8 £ 

“(1) Its operation in tending to improve the quality of testi- 
mony is twofold. Subjectively, it produces in the witness’ mind 
a disinclination to falsify; first, by stimulating the instinctive 
responsibility to public opinion, symbolized in the di and 
ready to scorn a demonstrated liar; and next, by inducing the 
fear of exposure of subsequent falsities through disclosure by 
informed persons who may chance to be present or to hear of the 
testimony from others present. Objectively, it secures the pres- 
ence of those who by possibility may be able to furnish testimony 
in chief or to contradict falsifiers and yet may not have been 
known before hand to the parties to possess any information. 

“se ¢ 

(2) . * <. 

“1 (a) Subjectively, a wholesome effect is produced * * * upon 
all the officers of the court, in particular, upon judge, jury, and 
counsel. In acting under the public gaze, they are more strongly 
moved to a strict conscientiousness in the performance of duty. 
In all experience, secret tribunals have exhibited abuses which 


have been wanting in courts whose procedure was public. 
“*e ¢ * 





“(c) The educative effect of public attendance is a material 
advantage. Not only is respect for the law increased and intelli- 
gent acquaintance acquired with the methods of government, but 
a strong confidence in judicial remedies is secured which could 
never be inspired by a system of secrecy. * * * [Wigmore, Evi- 
dence (3d ed.) § 1834} 

See also U. S. v. Kobli, 172 F. 2d 919; Davis v. U. S., 247 Fed. 394. 

. 41 States by constitution: Ala., Ariz., Ark., Cal., Colo., Conn., 
Del., Fla., Ga., Idaho, Ill., Ind., Iowa, Ky., La., Me., Mich., Minn., 
Miss., Mo., Mont., Neb., N. J., N. M., N. C., N. D., Ohio, Okla., 
Or., Pa., R. L., S. C., S. D., Tenn., Tex., Utah, Vt., Wash., W. Va., 
Wis., See In re Oliver, supra; see also cases collected in the note 
to Tanksley v. U. S., 145 F. 2d 58, 156 A. L. R. 257, 265. 

- The Judge may exclude all or part of the public to insure the 
orderly course of the trial. Davis v. U. S., 247 Fed. 394; State 
v. Seruggs, 165 La. 842, 116 So. 206 (1928); State v. Genese, 
102 N. J. L. 134, 130 A. 642 (1925); Bishop v. State, 19 Ala. App. 
326, 97 So. 169 (1923); People v. Tugwell, 32 Cal. App. 520, 163 
P. 508 (1917); Grimmett v. State, 22 Tex. App. 36, 2 S. W. 631 
(1886) ; Stone v. People, 3 Ill. 326 (1840), 156 A. L. R. 282, 283. 

But in People v. Letoile, 31 Cal. App. 166, 159 P. 1057 (1916) 
in a prosecution for incest, the judge ordered all persons except 
those directly connected with the case to withdraw. 

The Court of Appeals held the order was too broad. The judge 
may regulate trial so as to insure its orderly progress; however, 
he may not wholly exclude the public. Cf. Stewart v. State, 18 
Ala. App. 622; 93 So. 274 (1922); People v. Murray, 89 Mich. 
276, 50 N. W. 995 (1891); People v. Micalizzi, 223 Mich. 580, 
194 N. W. 540 (1923); State v. Beckstead, 96 Utah 528, 88 P. 
(2d) 461 (1939), 156 A, L. R. 271, 272. Contra, People v. Stan- 
ley, 33 Cal. App. 624, 166 P. 596 (1917), 156 A. L. R. 266, wherein 
an exclusionary order was just as sweeping except that it per- 
mitted the presence of individuals whom the accused felt might 
be beneficial; State v. Nyhus, 19 N. D. 326, 124 N. W. 71 (1910); 
Keddington v. State, 19 Ariz. 457, 172 P. 273 (1918); Reagon v. 
U. S., 202 F. 488 (9th Cir. 1913); Callahan v. United States, 
240 Fed. 683 (9th Cir. 1917); Robertson v. State, 64 Fla. 437, 
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not be admitted in such numbers as to overflow 
the courtroom * and thereby occupy or greatly 
constrict the room required by those immedi- 
ately occupied with the trial, such as the court 
officials, jurors, witnesses, friends, and relatives 
of the accused. Furthermore, those spectators 
admitted must demean themselves in such a 
manner as not to disturb or interfere in any way 
with the orderly administration of justice.” 
Nor would a judge abuse his discretion if, dur- 
ing the trial of a sexual offense likely to involve 
the recital of scandalous or indecent matters, he 
excluded youthful spectators whose morals 
might be adversely affected by such evidence.” 
However, the Sixth Amendment “precludes the 
general indiscriminate exclusion of the public 
from the trial of a criminal case in a federal 
court over the objection of the defendant and 
limits the trial judge to the exclusion of those 
persons or classes of persons only whose par- 
ticular exclusion is justified by lack of space or 
for reasons particularly applicable to them.” ” 
This does not mean, however, that a public trial 


must be held in an amphitheater in order to 
60 So. 118 (1912); State v. Adams, 100 S. C. 43, 84 S. E. 368 
(1915), 156 A. L. R. 272, 273, 274. 

. In People v. Stanley, 33 Cal. App. 624, 166 P. 596 (1917), 156 
A. L. R. 266; the Court pointed out that when the order of the 
judge admits the officers of the court, the witnesses for the re- 
spective parties, the members of the bar, and other interested 
parties, including friends and relatives, and only excludes those 
having no interest in the case, it cannot be said that the court 
abused its sound discretion. 

. The court may take r es to prevent a courtroom 
from being overcrowded and to insure the freedom of movement 
of interested persons. Davis v. U. S., supra; Meyers v. State, 
97 Ga. 76, 25 S. E. 252 (1895); State v. Saale, 308 Mo. 573, 274 
S. W. 393 (1925); People v. Miller, 257 N. Y. 54, 177 N. E. 306 
(1931), 156 A. L. R. 286, 287, 288. 

. Judge may exclude hysterical persons as well as those who dis- 
turb the orderly progress of the trial, and the young when the 
evidence to be elicited may degrade their morals. An exclusion 
should be governed by all the circumstances surrounding the 
trial. State v. Osborne, 54 Or. 289, 703 P. 62 (1909), 156 A. L. R. 
266. 

The Judge may take actions necessary to prevent the witnesses 
from b i emoti Ily upset by the spectators. Tanksley v. 
U. S., supra; Hogan v. State, 191 Ark. 437, 86 S. W. 2d 931 
(1935); Green v. State, 135 Fla. 17, 184 So. 504 (1938), 156 
A. L. R. 289, 290. 

. Radin, supra. 

“* * * The Court need not admit the public beyond the limits 
of the court room’s normal capacity. It need not permit the 
aisles to be crowded or the corridors to be filled so as to prevent 
orderly ingress and egress. 

“* * * The Court may order the removal of individual specta- 
tors who misconduct themselves in such a way as to render them 
dangerous or an obstruction to the trial. 

“«* * * The Court may exclude most of the public or certain 
classes of the public, if the testimony is likely to be obscene or 
offensive.” 

. United States v. Kobli, supra. Statutes regulating judges in 
criminal cases, must conform to constitutional or common law 
guarantees of the right to a trial in public. Wade v. State, 207 
Ala. 241, 92 So. 104 (1922); People v. Yeager, 113 Mich. 288, 
71 N. W. 491 (1897), 156 A. L. R. 268. 
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accommodate all those who may wish to attend.” 
On the other hand, obviously some individuals 
not actually engaged in the trial must be ad- 
mitted to make the trial public." 


From the foregoing, it is apparent that 
throughout the history of this country we have 
recognized as an important constitutional 
guarantee the right of every defendant to a 
public trial, except that those individuals, or 
groups of individuals, who due to lack of space 
or for reasons “particularly applicable to 
them” © may be excluded.* 

With the general civilian rule in mind, we 
press on for a closer look at the guarantee with 
respect to military trials. Laying aside a deter- 
mination as to whether or not the Sixth Amend- 
ment is applicable to such trials,” one possible 
additional ground for permitting secrecy in 
courts-martial is spelled out in paragraph 53e, 
MCM, 1951; namely, cases which are concerned 
with security matters. A court-martial might 
be envisioned which would involve highly classi- 
fied material. It seems rather obvious that the 
general welfare of the nation would require a 
restriction of the right to a public trial in that 
instance. However, the same restriction would 


13. United States v. Kobli, supra; Myers v. State, 97 Ga. 76, 25 S. E. 
252, 260 (1895); State v. Hensley, 75 Ohio 255, 79 N. E. 462, 463 
(1906), 9 L. R. A. N. S. 277, 116 Am. St. Rep. 734, 9 Am. Ann. 
Cas. 108; People v. Greeson, 230 Mich. 124, 203 N. W. 141, 149 
(1925); State v. Saale, 308 Mo. 573, 274 S. W. 393, 396 (1925); 
State v. Beckstead, 96 Utah 528, 88 P. 2d 461, 464 (1939). 

For cases on whether or not accused was deprived of his con- 
stitutional right to a public trial by holding all or a portion of 
it other than at the regular scheduled place, see 156 A. L. R. 
291, 292, 293, and 294. 

. 35 Mich. L. Rev. 474,476. 

A public trial is not only for the accused’s benefit, but also 
for the enlightenment of the public with regard to how court 
officials conduct the public business. Those individuals are made 
aware of their resp ibilities b of the presence of specta- 
tors. State v. Keeler, 52 Mont. 205, 156 P. 1080 (1916), 156 
A. L. R. 267. 

During the trial of an assault with intent to commit rape, the 
court excluded all persons except officers of the court and the 
defendant. The order was held illegal. The appellate court 
announced that “the trial should be public, in the ordinary 
common sense acceptation of the term. The doors of the court- 
room are expected to be kept open, the public are entitled to be 
admitted, and the trial is to be public in all respects,” keeping 
in mind the size of the courtroom, convenience of the court, the 
right to exclude objectionable persons and individuals of tender 
age in sex cases, and “other things which may facilitate the 
proper conduct of the trial.” [Emphasis supplied.} People v. 
Hartman, 103 Cal. 242, 37 P. 153 (1894), 156 A. L. R. 269. 

15. U. S. v. Kobli, supra; Radin, supra. 

. A few cases have held that the accused may waive his right to a 
public trial by failure to object. Keddington v. State, supra; 
People v. Swafford, 65 Cal. 223, 3 P. 809 (1884); People v. Buck, 
46 Cal. App. (2d) 558, 116 P. 2d 160 (1941); Benedict v. People, 
23 Colo. 126, 46 P. 637 (1896); People v. Harris, 302 Ill. 590, 
135 N. E. 75 (1922); Dutton v. State, 123 Md. 373, 91 A. 417 
(1914); Carter v. State, 99 Miss. 435, 74 So. 734 (1910); State v. 
Nyhus, supra; State v. Smith, 90 Utah 482, 62 P. 2d 1110 (1936), 
156 A. L. R. 294, 295, 296. 

- See Winthrop, Military Law and Precedents (2d ed., 1920 Re- 


print) Fn 38, p. 165; Fn 27, p. 287; Ex Parte Quirin, 317 U. S. 1 
(1942). 
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appear to be equally applicable to civilian trials. 
In U. 8S. v. Brown, 7 USCMA 251, 22 CMR 41, 
the Court of Military Appeals noted that it was 
not concerned with a question of security. 
Nonetheless, the Court observed that the “Su- 
preme Court has never been squarely faced with 
a case where public disclosure of evidence would 
seriously endanger the nation’s security.” The 
Brown case, excepting security, seems to apply 
to courts-martial the general rule followed by 
the courts civil. In that case the law officer 
(acting on orders from the convening author- 
ity), because of the prospect of salacious 
evidence, over the defense counsel’s objection, 
ordered the public excluded. The Court of Mili- 
tary Appeals held the order too broad. Judge 
Latimer, speaking for the Court, declared: “In 
view of the trend of modern authorities, we feel 
constrained at this point to mention our belief 
that in military law, unless classified informa- 
tio must be elicited, the right to a public trial 
includes the right of representatives of the press 
to be in attendance.” In addition to members 
of the press, the opinion cites with approval In 
re Oliver ; Davis v. U.S.; U.S. v. Kolli; and U.S. 
v. Tanksley, all of which hold that as a rule 
subject to the limitations discussed above, the 
public must not be excluded."® 

From what has been said, excepting security 
matters,” it follows that the convening authority 
or law officer should not unduly restrict the right 
of the public to attend courts-martial. Even 
when a sex offense is involved, mature men and 
women of the world should not be denied ad- 
mittance. If at all possible, commands trying 
courts-martial should reserve spectator space in 
the courtroom, for, as noted above, a public trial 
connotes public attendance. Asa factual matter, 
trial attendance should be encouraged for off- 
duty personnel and those individuals whose pres- 
ence will not make inroads upon their military 
duties. The old belief that observation of the 
judicial processes will create confidence in the 
judicial remedies has as much efficacy in the 
military as in the civilian sphere. It is noted 
that many military commands have devised a 
systematic approach to court-martial education 
of personnel. Certainly the discipline in a com- 
mand is inexorably tied up with military trials. 
If all are aware that justice meted out in these 


18. (Cases cited notes 2, 5, and 6, supra). This same reasoning was 
recently followed in a Navy Board of Review decision. The 
Board concluded that the right to a public trial could be denied 
for security or other good reasons, such as interference with, or 
obstruction of, the administration of justice, or cases involving 
sexual matters might be limited to mature persons, U. S. v. Jack- 
san, (See note 1). 

. See SECNAVINST 5511.4 dated 4 June 1954 dealing with courts 


and boards in cases involving highly classified cryptographic 
systems and publications. 
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forums is fair and summary, discipline will be 
strengthened. Contrariwise, if the procedures 
of courts-martial are lost in the vague ambigu- 
ity of legallistic legerdemain, such procedures 
will have no meaning to the average soldier, 
sailor, airman, or marine, and, consequently, 
discipline will be the loser. 

The recent McKeon trial is an excellent ex- 
ample of a public military trial. Coverage by 
newspaper and other communicative media was 
excellent. The public was not only invited to 
attend but the trial was moved to a location 
accommodative to that invitation. Because of 


this, despite whether or not one happens to agree 
with the eventual outcome, it has never been in- 
timated from any quarter that Sergeant McKeon 


did not receive a fair trial—insofar as publicity 
isconcerned. To that extent, discipline has been 
strengthened. 

In conclusion, as previously stated, a court- 
martial ordinarily should not be closed to the 
public, nor should spectators be excluded after 
a trial commences. If such exclusion becomes 
necessary, the president of the court or the law 
officer should make doubly certain that the rec- 
ord bespeaks clearly and accurately the neces- 
sity for such action; i. e., that highly classified 
information was involved; that the spectators 
were disrupting the proceeding, or other specific 
reasons why the welfare of the country or the 
dictates of justice and fair play demanded the 
exclusion of part or all of the spectators. 





ADMIRALTY NOTES 





ADMIRALTY DIVISION 
DECK LOG ENTRIES OF COLLISIONS 


On 1 July 1956 revised Instructions for Keeping Ship's Deck Log 
(NAVPERS 15876 (Rev. 4—56)) became effective. The occasion 
was taken to address a letter from the Judge Advocate General 
of the Navy (Admiralty Division) to the Commandants of various 
Naval Districts (District Legal Officers) and to the Commanders 
of certain Fleet Commands (Staff Legal Officers) on the subject of 
log entries to be made with respect to collision. Because of the 
importance of the subject to all deck personnel and to insure the 
widest possible distribution of its contents, pertinent parts of the 
letter are reprinted below: 





“Subj: Admiralty Claims—Revision to the Ship’s 
Deck Log 

“Ref: (a) 1955 NS MCM U.S. 1951 

“Encl: (1) BUPERSNOTE 5211 of 5 June 1956 

(2) Instructions for Keeping Ship’s Deck Log, 
NAVPERS 15876 (Rev. 4-56) 

(3) Deck Log Book, Title Page, NAVPERS 716 
(Rev. 4-56) 

(4) Deck Log Sheet—Type B, NAVPERS 720 (Rev. 
4-56) 


“1. Enclosures (1) through (4) concern the latest in- 
structions issued by the Bureau of Naval Personnel for 
keeping ships’ deck logs. They are forwarded for in- 
formation and use in the investigation of admiralty 
claims matters arising on and after 1 July 1956. 

“2. Attention is invited to the fact that pages 10 and 11 
of the Instructions (enclosure (2) contain a reprint of 
Chapter VI of reference (a) entitled ‘Admiralty Claims 
Procedure’. 

“3. From time to time this office receives inquiries as to 
what entries should be made in a ship’s deck log with 
respect to a collision. No sample of such entries is given 
in the enclosed instructions because as the Legal Officer 
will readily appreciate, factual situations leading up to 
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collisions are so infinitely varied that any attempt to 
draw up sample entries is futile and the results might 
be misleading. There are, however, certain generaliza- 
tions which can be drawn from the reported cases and 
which with profit can be brought to the attention of 
operating personnel. Preliminarily, it is thought ad- 
visable to point out to operating personnel that it is the 
usual practice in admiralty for opposing interests to 
call for the production of the naval vessel’s logs, that 
the vessel is usually considered bound by its log book 
entries and that, in the event of conflict between later 
testimony and such entries, the latter are almost in- 
variably accepted by the Court as the true version. Op- 
posing counsel usually endeavor to obtain the first record 
of entry. This is on the theory that it was contempo- 
raneous and that later documents sometimes are tem- 
pered by the writer’s appreciation of the consequences 
of the collision. Hence, when a notebook is used prior 
to making an entry in the log book, it is important that 
such document or record of first instance be preserved, 
even if it is only a notebook sheet or scrap of paper. 
With respect to the navigation of the naval vessel it is 
important that the log book entries contain a record of 
all helm and engineroom orders given. Operating per- 
sonnel should also be told that these entries are invari- 
ably checked against the engineroom records by opposing 
counsel in order to ascertain discrepancies. It is appre- 
ciated that, in maneuvering, orders are often given so 
fast that either the bridge or the engineroom records 
may omit some order and the log books will not corre- 
spond. An important helm order or engineroom order, 
which is not recorded in the log book but is testified to 
orally, is usually subject to considerable suspicion. Any 
signals blown should, of course, be recorded. An inci- 
dental but important matter is the question of relative 
times. It is very desirable to have operating personnel 
check immediately after a collision the bridge and en- 
gineroom clocks and make a record as to the difference. 
This permits a ready correlation of the log books. Quar- 
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termasters’ notebooks are a subject of difficulty in naval 
collision cases because when checked against the log 
books, they often are the subject of considerable attack 
because of variance with the log book record. Command- 









































































































































keeping the log was to have a record made at the time of 
the then existing facts. The Newfoundland (D. C.) 89 
Fed. 510-515.’ 

“5. A primary consideration to be emphasized to oper- 
ating personnel is the monition against erasures in log 
books contained in the reprint of Chapter VI of refer- 
ence (a) set forth on page 10 of enclosure (2). The 
monition is prompted by the Ninth Circuit Court of 
Appeals’ stinging rebuke of the manner in which the 
Navy’s logs were kept in the Chicago-Silverpalm, 94 F. 
2d 754, 1947 AMC 1427. Speaking of erasures the Court 
said: 

‘The importance of the log book entries in determining 
marine causes has always been recognized by courts of 
admiralty. The alteration of log books by erasure and 
substitution (here, as later shown, in 9 pertinent entries 
of the maneuvers to the collision) has long been con- 
demned in courts of admiralty. It not only casts sus- 
picion on the whole case of the vessel, but creates a 
strong presumption that the erased matter was adverse 
to her contention. Broughton & Wiggins Navigation Co. 
vs. Hammond Lumber Co. (9 CCA), 1936 A. M. C. 1179, 
84 F> (2d) 496, 503, 504 (erasure and substitution of 
entries); Cary Davis Tug and Barge Co. vs. U. S. (9 
CCA), 8 F. (2d) 324, 325, 1925 A. M. C. 1630 (altera- 
tion); Etruria (2 CCA), 147 Fed. 216, 217 (inserted 
entry); Pennell vs. U. S. (D. C.), 162 Fed. 64, 70 (ab- 
sence of entry); Sicilian Prince (D. C.), 128 Fed. 133, 
136, 187; Richmond (D. C.), 114 Fed. 208, 212; Buunge 
vs. Utopia (D. C.), 1 Fed. 892; 908, 913 (failure to pro- 
duce scrap log and contradiction between log and wit- 
nesses). In Corinthian, 11 Asp. Maritime Cases (N. S.) 
208, 211, an English judge says: “* * * Once you find 
there has been tampering with a log, as I have had occa- 
sion to say before in other cases, the court at once looks 
with suspicion at the whole matter.’ (* * * [Emphasis] 
supplied”. 
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t- ing Officers and Officers of the Deck must, therefore, 
he continually indoctrinate their watch personnel to insure 
er that the quartermaster’s notebook is kept with the same 
es standard of care as the log book and that it does not 
Ww contain incorrect or incomplete entries. Entries not in 
10 = proper chronological sequence and entries in different 
2s. handwriting have frequently been adversely commented 
ed upon by the courts. 
re “4. The log entries made in connection with a collision 
’ when taken altogether should be a full and compre- 
fic hensive account of the maneuvers taken by the naval 
he vessel. They should also state with particularity the 
the other vessel’s observed maneuvers including her viola- 
tions, if any, of the collision rules. The omission of such 
violations from the log casts suspicion upon subsequent 
= naval testimony tending to establish the faults com- 
mitted by the other vessel. The point is illustrated by 
the following language of the court in The Richmond, 
— 114 F. 208, 214 (E. D. Va., 1902) : 
. te ‘A most significant circumstance, bearing upon the 
ght vessel’s lights, is the fact that, although the failure of 
. the vessel in this regard is made the chief basis of the 
iza- : : : , 
and steamer’s defense, the fact that such lights did not exist 
i iol was not made record of at the time of the collision, either 
adi in the steamer’s log or the protest made the next day. 
the Both the log and the protest utterly fail to make any 
s to reference to such conditions, and it is hard to believe 
that that so important an omission would have been made 
b00k had the lights not been burning. Nothing could have 
ater been more material to the steamer—nothing would so 
, in- likely have accounted for the collision, and probably 
Op- have vindicated the steamer. The Tuopia (D.C.) 1 Fed. 
cord 892; The Frostburg (D. C.) 25 Fed. 451. The object of 
npo- 
tem- 
nces 
orior 
that 
rved, 
aper 
it is 
rd of 
- per- 
vari- 
osing 
ppre- CDR D. L. Garver 
en so 3 : ? 
The law is good, if a man uses it lawfully. Every 
cords : : : 
etal man has certain rights. Society doesn’t want to take 
wind them away—only to regulate how they are used. Almost 
sod 0 all the difficulties in which people find themselves are 
Any as a result of doing a legal act in an illegal manner. 
ject Every man has a right to free speech—but there are 
lative limitations and he will be in trouble if he hollers “Fire!” 
siaieel in a crowded theater or uses the wrong words to the 
a eal wrong person at the wrong time. There are limitations 
‘ial to every right—the right to sleep, the right to eat and 
Quar- drink, the right to the possession of property, the right 














to use public roads, to enter and remain in public places, 
not to incriminate himself, to bear arms, to follow the 
dictates of his religion, morals, or conscience. It is even 
said that both the rich and the poor have equal rights 
to go without dinner and to sleep in the park. 

The right to complain is an almost inalienable right 
and one that sailormen have always cherished. Here 
too, there are limitations—proper times, places, persons, 
and channels. Anyone who doubts this should consult 
Articles 1246 through 1249 of Navy Regs and Articles 
88 and 89 of the UCMJ. Article 134 of the UCMJ also 
makes it a court-martial offense to make public utter- 
ances or statements undermining discipline and loyalty. 
Also it should be obvious 'that chronic malcontents will 
not long be tolerated—either officially, socially, or pri- 
vately. <A lot of good has, and will always, come from 
timely complaints and constructive criticism. A ship’s 
crew is not a happy one if there are no grumblings. 
There are right and wrong ways even to complain. For 
example a good complaint certainly should not start off 
with “Fellow Sailors of the Navy—Unite!” 
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RECENT JAG OPINIONS ° 





CONTRABAND—Authority of commanding officer of ship to con- 
fiscate and destroy 

@ “* * * [an opinion was requested] as to the author- 
ity of the commanding officer of a naval vessel to order 
confiscation and destruction of ‘contraband’ such as 
knives (snap blades, lock blades, and blades over five 
inches long, as defined in Ship’s Instructions), black- 
jacks, brass knuckles, and marihuana. The word ‘con- 
traband’ may refer to a variety of items, depending 
upon the circumstances under which it is used. * * * 
[the opinion is] limited to those items specifically men- 
tioned. 

“Article 1270 of Navy Regulations, 1948, prohibits 
the introduction, possession, or use, without proper au- 
thority of narcotic substances on board any ship or 
craft of the Navy. Article 1271 prohibits the conceal- 
ment about the person or the possession on board any 
naval ship or station of any dangerous weapon, instru- 
ment, device or highly explosive article or compound. 

“It is a well established principle of military law that 
a commanding officer has the authority to search or 
order a search of all property under his jurisdiction and 
control, and, in addition, of the person of members of 
his organization. Such authority is recognized as in- 
dispensable to the maintenance of good order and disci- 
pline within the command (JAG:II:3:WEH:evs of 29 
Jan 1954; Turks (1953) 9 CMR 641; U. S. v. Florence, 
5 CMR 48). In the process of such a search, or upon 
discovery in any manner of the existence of an article, 
which is prohibited on board a naval vessel by any regu- 
lation or order, it is the duty of the commanding officer 
or those authorized by him, to seize the offending article 
in order to prevent further violation of Navy Regula- 
tions, 1948, and Ship’s Instructions. A more difficult 
question is the power of the commanding officer to order 
the destruction or other disposition of such articles. 

“Under circumstances where the property confiscated 
may be considered lost, abandoned, or unclaimed prop- 
erty, disposition would be made according to paragraph 
13133-2 of the Bureau of Supplies and Accounts Manual. 

“The following comments relate to the situation where 
the owner of the article is known. The Constitution of 
the United States provides in the Fifth Amendment 
that no person ‘shall be deprived of * * * property 
without due process of law; nor shall private prop- 
erty be taken for a public use, without just compensa- 
tion.’ This provision has been influential in the creation 
of a body of law restricting complete forfeitures of 
property which has been confiscated. Thus, it has been 
stated that the law frowns on forfeitures and that ‘they 
should be enforced only when within both the letter and 
spirit of the law.’ (United States v. One 1936 Model 
Ford V-8 Deluxe Coach, 307 U. S. 219). Also, the in- 


fluence of the Due Process clause of the Fifth Amend- 
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ment has been instrumental in the creation of a rule 
whereby a forfeiture will be allowed only where specifi- 
cally provided for by a statute. Thus, the Circuit Court 
of Appeals in a case involving forfeiture of liquor, held: 


‘Jurisdiction to condemn or make other disposi- 
tion of intoxicating liquor * * * is not inherent in 
the courts. It is dependent on statute * * *. The 
power to condemn or declare a forfeiture must be 
pursued with at least reasonable strictness,’ 
(Chisolfe v. United States, 14 F. 2d 389 (9th Cir. 
1926) ) 


Therefore, the fact that contraband which has been 
seized was possessed on board a naval vessel in viola- 
tion of Naval Regulations, 1948, and may be retained 
by the commanding officer until such time as the vessel 
reaches port and can be taken from the ship by its 
owner, or until such time as its use as evidence in a 
prosecution is completed, does not give the authority to 
refuse to return the property to its owner. Federal 
statutes must be found which authorize forfeiture of 
the specific property seized, in which case it may be 
turned over to the proper authorities to be disposed of. 
Also, possession may violate a federal statute without a 
forfeiture clause, in which case the federal authorities 
may take the property to be used as evidence in a prose- 
cution. Several such statutes and the method of dis- 
position of the property will be discussed below. 

“In the case of narcotics, the Act of 9 February 1909, 
as amended, provides as follows: 


‘It is unlawful to import or bring any narcotic 
drug into the United States or any territory under 
its control or jurisdiction; 

* * * 

‘Any narcotic drug imported or brought into the 
United States or any territory under its control or 
jurisdiction, contrary to law, shall (1) if smoking 
opium or opium prepared for smoking, be seized and 
summarily forfeited to the United States Govern- 
ment without the necessity of institution of for- 
feiture proceedings of any character; or (2) if any 
other narcotic drug, be seized and forfeited to the 
United States Government, without regard to its 
value, in the manner provided by sections [1607 and 
1608] of Title 19.’ (35 Stat. 619, 21 U. S. C. 178) 


Sections 1607 and 1608 of Title 19 (46 Stat. 754, 755; 
21 U. S. C. 1607, 1608) give the procedure whereby 
customs officials are to dispose of the narcotics. Fur- 
thermore, the regulations which have been adopted by 
the Treasury Department provide as follows: 


‘All narcotic drugs seized under the Narcotic 
Drugs Import and Export Act, as amended, by any 


(Continued on page 20) 
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MILITARY RESTRAINTS 






LIEUTENANT (JG) VERNON C. EMERSON, USNR 


AILURE TO COMPREHEND and correctly 
F apply the technical terms of the Uniform 
Code of Military Justice pertaining to restraints 
can ultimately result in a breakdown of prompt 
and efficient disciplining of violators. It is 
therefore essential for persons in the military 
service who may deal with problems involving 
restraint—whether in a police capacity, as 
accuser of the offender, or in connection with 
courts-martial—to have a thorough understand- 
ing of these provisions of the Code. Although 
such questions as who may impose a restraint, 
on whom it may be imposed, and the procedures 
necessary to effect a legal arrest or confinement 
are important, they will not be dealt with herein. 
This article is intended to indicate some areas 
where confusion in terminology may exist. 

Should a shore patrolman foresee the con- 
sequences of his words and actions in appre- 
hending a violator, he might choose his course 
more carefully. Naturally in the heat of a fra- 
cas it may be too much to expect the shore patrol- 
man to stop and choose his words with an eye 
to possible complications in court-martial pro- 
ceedings. Realizing that such difficulties often 
exist, reviewing authorities tend to be lenient 
in upholding methods employed. On the other 
hand, if the shore patrolman had a working 
knowledge of the Code provisions and his part 
in the overall procedure of law enforcement, he 
would develop a technique employing the proper 
procedure so that there would be little question 
of the methods used in the imposition of a 
restraint. 

Article 7 (b) of the Code states: “Any person 
authorized under regulations governing the 
armed forces to apprehend persons subject to 
this code or to trial thereunder may do so upon 
reasonable belief that an offense has been com- 
mitted and that the person apprehended has 
committed it.” Article 7 (a) defines “appre- 
hension” as the taking into custody of a person. 
Custody in turn is defined in paragraph 174d of 
the Manual for Courts-Martial, 1951. “Custody 
is that restraint of free locomotion which is 
imposed by lawful apprehension. The restraint 
may be corporeal and forcible or, once there has 
been a submission to apprehension or forcible 
taking into custody, it may consist of control 


exercised in the presence of the prisoner by 
official acts or orders.” It would be good pro- 
cedure for the apprehender to first inform the 
one to be apprehended that he is apprehended 
and taken into custody. The apprehender should 
then, if practicable, identify himself and indi- 
cate his authority. This, however, is not 
enough: there must be a submission on the part 
of the offender. As indicated by the language 
of the Manual, the submission may be voluntary 
or by force. 

Even though the offender does not submit, he 
may be guilty of resisting apprehension. This 
may be true even though a physical restraint 
has not yet been exercised. For example, if the 
apprehender has indicated his intention to ap- 
prehend and the offender indicates his unwill- 
ingness to submit to the apprehension, he is 
resisting. Merely telling the apprehender in no 
uncertain terms, however, that he will not sub- 
mit is not resistance. There must be, in the 
words of paragraph 174a of the Manual, more 
than “mere words of remonstrance, argument 
or abuse” to constitute resistance. “Resisting 
apprehension consists of an active resistance to 
the restraint attempted to be imposed by the 
person apprehending.” Thus, where the ac- 
cused asked two MP’s if he could finish his beer 
before going with them, and after this fortifica- 
tion declined to’ accompany them outside the 
premises and was given physical assistance, it 
was held that there was no resistance.* The 
accused was held to be in custody of the MP’s 
when they hovered over him blocking his free 
locomotion. When he subsequently attempted 
to physically resist their actions he might have 
been attempting to escape from custody ; he was 
not resisting apprehension. 

One may resist apprehension and then after 
being placed in custody escape from it. If the 
nature of the restraint is clear from the begin- 
ning, however, where only one of these offenses 
is alleged to have occurred, there is less chance 
for confusion and possible error later. It would 
appear to be a good practice for the one appre- 

1. ACM S-7795, Stone, 13 CMR 906. 
2. ACM 6653, Mercer, 11 CMR 812. Accused was held to be resisting 
apprehension even though the apprehender used no force but 


told accused that he was apprehending him. 
‘. ACM S-2435, Ramirez, 4 CMR 543. 





. 
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hending to use some indication of physical re- 
straint (such as taking the offender by the arm), 
if possible, so that restriction of free locomotion 


is clear. Opposition in the form of physical 
force or flight to such action would be resisting 
apprehension. After such a physical control is 
effected, opposition would be a violation against 
the restraint of custody. 

Custody is designed to allow law enforcement 
officers to restrain a violator until proper au- 
thority can be notified. Custody ends when that 
authority has acted to change the subject’s sta- 
tus from custody to one of arrest, restriction, or 
confinement.‘ The status of arrest, or restric- 
tion in lieu of arrest, differs from custody in that 
in the latter case there is a physical restraint 
imposed by the apprehender and in the former 
instance the restraint is moral.’ The party is 
required to stay within specified limits. The 
primary thing that prevents his breach of this 
restraint is his conscience rather than a strong 
arm. 

Paragraph 20a of the Manual provides that 
one in an arrest status may be required to do 
ordinary cleaning or policing within the speci- 
fied limits of his arrest. It has been held that 
this provision is permissive in nature and does 
not limit the area in which one in arrest may 
be ordered to perform duties. Thus, where po- 
licing duties were assigned outside the barracks 
in which the accused was in arrest, it was held 
that this was not so inconsistent with an arrest 
status as to terminate it.® 

Of course there must be limits imposed. 
Ordering one in an arrest status to another duty 
station, in his own custody, terminates the 
arrest.’ The same is true where one allegedly 
in arrest is free in his movements except that 
he is ordered to report to a certain place daily.® 

Restriction in lieu of arrest is not incompat- 
ible with full performance of duty. A breach 
of restriction is a lesser included offense of 
breach of arrest and is chargeable under Article 
134. As in the case of arrest, permitting one 
under restriction to leave the bounds of his re- 
striction ends the status.’® Once the status of 


4. CM 35013, Cater, 3 CMR 190. 
5. Par. 1746 of the Manual states: “The distinction between arrest 
and custody or confinement lies in the difference between the 
kinds of restraint imposed. In arrest the restraint is moral re- 
straint imposed by orders fixing the limits of arrest. Custody and 
confinement import some physical restraint.” 

ACM S—1894, Hunt, 3 CMR 573. 

NCM 247, Vetter, 13 CMR 517. 

NCM 177, Loos, 8 CMR 550. 


. Par. 206 MCM, 1951. 

NCM 228, Conway, 11 CMR 625. Where accused was allowed to 
go ashore unattended to arrange for counsel and was ordered to 
report back, it was held that a second and unauthorized departure 
was no breach as the restriction no longer existed. 


evan an 
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restriction or arrest is imposed, it is presumed 
to continue and it must be shown that action has 
been taken to end it.” 

The distinction between arrest and restriction 

on the one hand and custody and confinement on 
the other has led to some confusion in drafting 
charges and specifications and instructions to 
the court. Even though custody and confine- 
ment are both regarded as physical as opposed 
to moral restraints, distinctions have also been 
made between them. It seems clear that the 
elements of breach of a moral restraint differ 
from those of breach of a physical restraint. It 
has been held that a breach of restriction is not 
a lesser included offense of escape from confine- 
ment.” Similar distinctions have been held to 
apply to escape from custody and escape from 
confinement, and it has been held that escape 
from confinement is not a lesser included offense 
of escape from custody and vice versa. For ex- 
ample—a prisoner in confinement is being trans- 
ferred outside the place of confinement in the 
company of a guard. If he escapes from the 
guard, has he escaped from confinement or cus- 
tody? Numerous decisions hold that he is guilty 
of escape from confinement and that it is error 
to charge him with escape from custody.** The 
reasoning of such cases is that custody only re- 
sults from an apprehension which is not an ele- 
ment of confinement. Confinement therefore 
does not include the status of custody. They 
are different restraints. A prisoner in confine- 
ment may be placed in the custodial control of 
a guard, but he remains in confinement and does 
not enter a custody status. In the reverse situa- 
tion under circumstances where an offender has 
been taken into custody and while awaiting fur- 
ther disposition (such as being placed in ar- 
rest) he is locked up by his captors and escapes, 
it has been held that he is guilty of escape from 
custody and cannot be held guilty of escape from 
confinement.'* Custody has never ended be- 
cause no further action has been taken by proper 
authority to impose another type of restraint. 
There are cases, on the other hand, which hold 
that because both custody and confinement are 
physical restraints to make a distinction be- 
tween them is a legal fiction. It therefore is an 
immaterial variance to charge the accused with 
one and to prove him guilty of the other. 

It would seem that since the Manual has de- 
fined separately the status of confinement and 
11. U. S. v. Teague, 3 USCMA 317, 12 CMR 73. 7 
12. NCM 116, Kotowski, 3 CMR 454. 

13. ACM $855, Hunker, 18 CMR 703. 
14. ACM S-6036, Siefer, 10 CMR 608. 
15. CM 364634, Fritts, 12 CMR 232. It was pointed out that there 


is a common element in both offenses: lawful military corporeal 
detention. 
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custody, and described how each status results, 
a distinction does exist. Further, since all the 
decisions agree that there is a distinction be- 
tween a moral and a physical restraint on the 
theory that the types of restraint differ, it would 
appear that this is true of custody and confine- 
ment which are in actuality different types of 
restraint in both character and purpose. 

If it is made clear at the outset what the 
subject’s status is, then the offense against that 
particular restraint is made clear also. It is 
submitted that the person restrained should be 
initially informed as to his status. Of even 
ereater importance would be a required record 
of his status. An entry should be made when 
the restraint is initially imposed and there 
should be a further entry when any action is 
taken which might later be questioned as a 
deviation from the existing restraint. For ex- 
ample, if a prisoner is to be moved out of the 
confinement area under guard, a record entry 
might be made: “1 Feb 56. To Brig. U. S. 
Navsta, Nwpt, in confinement, under guard.” 

Another problem which may be overcome at 
its inception relates to escape from confinement. 
Paragraph 174c of the Manual states that “lack 
of effectiveness of the physical restraint im- 
posed is immaterial to the issue of guilt [of 
escape from confinement].” This rule may 
allow for weak cell locks and lack of vigilance 
by guards, but it does not allow a total absence 
of physical restraint. The fact that a prisoner 
is not actually within the brig does not alter his 
status of confinement. If the guard on a work 
party leaves the premises for an undisclosed 
distance and period of time, however, and in his 
absence the prisoner likewise departs, it has 
been held that the prisoner was not proved to 
be under any physical restraint.“ The various 
holdings will depend on whether there is a re- 
straint actually in force at the time of the 
alleged escape.” Attention will be given to how 
much liberty the prisoner is allowed by direct 
permission from his guard or by implication 


16. ACM S-7348, Travis, 13 CMR 780. 
17. ACM 5791, Conner, 7 CMR 477. 

“«* * * the degree or the mode of physical restraint does not 
alter the status of a prisoner in lawful confinement within the 
purview of Article 95. * * * the lessening of the degree of 
physical restraint is not a removal of such restraint. On the 
other hand, where prisoners * * * are permitted to leave and 
return to the place of confinement and to perform duty outside 
the confinement facility, without guard, custodial supervision, 
or any other form of physical restraint, actual confinement (as 
distinguished from the status of confinement) during the period 
of authorized absence has ceased, and offenses arising out of or in 
connection with the removal of such restraint should not be 


charged as escape from confinement or custody under Article 
95 es * *” 





through the guard’s absence.** To avoid com- 
plications later, guards should be well instructed 
as to continued control of prisoners in their 
charge. 

In this regard, special attention should be 
given to the minimum custody prisoner. Mini- 
mum custody is defined in the Brig Manual as 
follows: “Minimum custody implies that the 
prisoner is sufficiently truthworthy to be as- 
signed to any work either inside or outside the 
limits of the main enclosure without immediate 
and continued custodial supervision and that he 
may be assigned to the least secure living quar- 
ters.” Such a prisoner approaches what would 
be termed a “trustee” in civilian prisoners. The 
fact that a prisoner is placed in such a status 
does not mean that different standards will be 
applied in determining whether there is an ef- 
fective restraint. Care must be exercised that 
the minimum custody prisoner is not allowed to 
become an unrestrained prisoner. If he is al- 
lowed too much self-control, it may be held that 
he has been placed in a status inconsistent with 
any restraint. Unauthorized departure in such 
circumstances might be a violation of Article 86, 
but probably not of a more serious offense.’® 

As in all cases, there is the problem of proving 
a violation of restraint. A breach of restraint 
may be proved by use of official records in much 
the same way that unauthorized absence may be 
proved. It has been held that service record 
entries, record strength of prisoners lists, morn- 
ing reports and guard reports, if they meet the 
tests of the official records exception to the hear- 
say evidence rule, may be used in proving the 
offense.”° 


18. ACM 6141, Farley, 9 CMR 753. Guard takes detail of prisoners 
to infirmary and tells accused to go to another building for X-ray 
by himself: no restraint. ACM 6505, Wesson, 9 CMR 839. 
Guard turns accused over to driver; guard 100 yards away and 
driver enters building 200 yards away: no restraint. ACM 8233, 
Holcomb, 16 CMR 537. Guard has no authority to use force to 
prevent escape: held, there was nothing more than a moral 
restraint and accused cannot be guilty of escape from confine- 
ment. CM 369374, Lorey, 14 CMR 393. Armed guard asleep: 
effectiveness of restraint temporarily impaired but not removed. 
ACM 8038, Wolfrey, 15 CMR 768. Accused testifies guard en- 
tered truck and drove away: held, since it was not shown that 
the guard was out of sight, there was no release from confine- 
ment. ACM 8037, Freeman, 15 CMR 639. Guard allows prisoner 
to go into another room for drink: although the guard was 
lax, it was held that confinement continued. ACM 6814, Haddox, 
12 CMR 675; Where on one occasion the guard turned his back 
to engage in conversation, and on another occasion was in a car 
not observing the prisoner, it was held that there was sufficient 
physical restraint to hold the accused guilty of escape from 
confinement. 

19. ACM 5617, Lischka, 6 CMR 785. ACM 5791, Conner, 7 CMR 
477. It was noted that the prisoner might be chargeable with the 
following offenses depending on the facts: absence without leave, 
failure to report, or to obey orders, going from the properly 
appointed place of duty, or breach of parole. 

20. U. S. v. Barrett, 3 USCMA 294, 12 CMR 50. Service record entry 
admissible to establish essential elements of breach of arrest. 
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In cases involving violation of restraint, it 
has been held essential that the one placed in 


the restraint be apprised of his status.” This 
is a question that will often arise in cases of 
apprehension and at the court-martial level, in 


U. S. v. Wilson, 4 USCMA 3, 15 CMR 3. Morning report entry 
as to escape from confinement admissible and prima facie proof 
of alleged escape. ACM S-10614, Deshazo, 19 CMR 878. Daily 
strength records of prisoners admissible to prove escape from 
confinement. CM 352044, Swisher, 3 CMR 367. Guard report 
prima facie proof of escape from confinement. 

21. ACM S-9781, Bryant, 17 CMR 896. A conviction for breach of 
restriction cannot be sustained unless the record discloses that 
the accused has received knowledge of his restricted status. 





such cases, the problem of knowledge (and the 
effect of intoxication on knowledge) will have 
to be dealt with. 

Although the required procedures are not 
complicated, those responsible for imposition of 
restraints will need understanding of the meth- 
ods and results of effecting a restraint. There is 
no doubt that the various restraints imposed on 
offenders are an integral part of military law 
enforcement and prevention of offenses and if 
the beginning step is not effective the whole 
system can prove defective. 
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(Continued from page 16) 


Federal officer, other than a customs officer, shall be 
immediately delivered into the custody of the col- 
lector of customs in whose district the seizure was 
made, with a full report of the circumstances of the 
seizure * * *.”’ (21 C. F. R. § 202.54) 


Therefore, in case of a seizure of narcotics on board a 
naval vessel, disposition may be made by turning them 
over to the Collector of Customs. 

“As an alternative to the above procedure, narcotics 
may in some cases be turned over to the District Col- 
lector of Internal Revenue. This is the result of The 
Internal Revenue Code of 1954, which provides that 
taxes must be paid on the manufacture and transfer of 
opium, marihuana and all other narcotics (68A Stat. 
549; 26 U. S. C. 4701 (Supp. I, 1954)). Failure to make 
payment of these taxes is evidenced by absence of tax 
stamps on the package or other container in which the 
narcotics are contained, or in the case of marihuana, by 
the absence of a stamped order form in the possession 
of the person upon whom the dope is found. Failure to 
pay the tax is cause for forfeiture of the narcotic, and 
the Internal Revenue Bureau, which is responsible for 
the enforcement of these statutes, is empowered to take 
possession and dispose of the drug. 

“As was mentioned above, despite the fact that items 
of contraband may be seized, they may not be disposed of 
unless their possession is contrary to an applicable stat- 
ute, in which case the items should not be destroyed, but 
should be turned over to the appropriate authorities for 
further proceedings. If a statute authorizes a for- 
feiture, these authorities may dispose of the article ac- 
cording to the applicable laws, no return being necessary. 
However, if possession of the article is not contrary to 
law, it would be necessary to withhold them until the 
ship reaches a port or other point where it would be 
possible to return them to their owners, who could im- 
mediately remove them from property under the juris- 
diction of the Navy. (Op JAGN 1952/51, 1 Dig. Ops. 
Vessels § 39.7) 

“The possession of those knives prohibited by Ship’s 
Instructions, as well as blackjacks and brass knuckles, 
does not fall within the prohibition of any federal stat- 
ute. Therefore, these items must be dealt with in the 
manner indicated above. 
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“However, attention should also be directed to the 
fact that possession of many of the items which are the 
subject of this letter may be illegal within the state in 
which the ship docks. An example of this is the follow- 
ing provision from the Virginia Code: 


‘If any person carry about his person, hid from 
common observation, any pistol, dirk, bowie-knife, 
razor, slungshot, metal knucks or any weapon of 
like kind, he shall upon conviction thereof be fined 
not less than twenty dollars, nor more than one hun- 
dred dollars and, in the discretion of the court, trial 
justice, or jury trying the case, may, in addition 
thereto, be committed to jail for not more than six 
months, and such pistol, dirk, bowie-knife, razor, 
slungshot, metal knucks, or weapon of like kind, 
shall, by order of the court, or justice be forfeited 
to the Commonwealth and may be seized by any 
officer as forfeited, and such as may be needed for 
police officers and conservators of the peace shall 
be devoted to that purpose, and the remainder shall 
be destroyed by the office having them in charge.’ 
(4 Va. Code Ann. § 18-146) 


Whenever an article covered in the above quoted pro- 
vision is seized on board the ship and later returned to 
the owner who carries it off the base in a concealed 
manner, a violation of the state law has occurred. The 
owner should be notified of this fact. Also, the com- 
manding officer may secure the consent of the man to 
the destruction of the property or he may consult with 
local civil authorities as to action which may be taken 
by them under local law.” JAG:II:1:RBA:mac, 26 
June 1956. 


JURISDICTION—Federal and state jurisdiction over federally owned 
land 


@ “* * * [The Judge Advocate General was requested 
to] comment upon the advantages of exclusive juris- 
diction in matters concerned with the imposition and 
enforcement of security measures, * * * [and asked to 
advise] * * * the outcome of the study recently con- 
ducted by the Interdepartmental Committee for the 
Study of Jurisdiction over Federal areas within the 
States. 

“The acquisition of exclusive jurisdiction does not in 
any way operate to increase the military control and 
authority of the United States over lands held by it 
within a state. Where no jurisdiction has been acquired 
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the officials of the state concerned can only enforce state 
laws so long as they do not interfere with the free and 
adequate use of the federal reservation for naval or 
other governmental purposes. A commanding officer 
may erect fences, or deny, or otherwise regulate access 
to the area under his command as security considera- 
tions warrant, regardless of the jurisdictional status of 
the land. (JAG:II:1:VAvR:mac of 13 Apr 1955; 
JAG:II:1:VAvR:mac of 24 Mar 1955; JAG:II:JFG: 
rdh of 29 May 1954.) It is considered, therefore, that 
a status of exclusive jurisdiction would in itself be no 
material advantage to the Commanding Officer * * * 
in providing for the military security of his command. 

“The Interdepartmental Committee for the Study of 
Jurisdiction over Federal Areas within the States has 
recently concluded its study of the general question of 
federal and state jurisdiction over federally owned land. 
One of the main concerns of the Committee was the fact 
that in many cases the federal government has acquired 
¢ greater measure of jurisdiction than is needed in its 
own best interest, and in the best interest of personnel 
living in the areas affected. In some instances, the 
small size of an installation and the limited number of 
personnel assigned to it or the isolated nature of an 
outlying area has made it desirable that local police 
should be allowed to patrol an area, but it has been 
found impossible to do so because the area concerned 
was under the exclusive jurisdiction of the United States 
and therefore local authorities would have no power to 
act. In some housing areas it has been found, depending 
upon the nature of state laws affecting the residents, 
that concurrent jurisdiction might well be more desir- 
able than exclusive jurisdiction. In connection with the 
problems presented by such excess jurisdiction, the 
Committee considered the possibility of a wholesale re- 
turn of jurisdiction to the states. This proposal was 
opposed by the Judge Advocate General, on behalf of 
the Department of the Navy, on the ground that the 
jurisdictional status to be enjoyed over any naval reser- 








vation should be determined by the Secretary of the 
Navy on the basis of the advantages and disadvantages 


‘ which would accrue therefrom, taking into considera- 


tion the use to which the specified areas concerned are 
to be put, and the nature of applicable state laws which 
would remain in effect should exclusive jurisdiction not 
be obtained. The Committee ultimately acceded to these 
views, and recommended in its report that legislation be 
sponsored which will permit the retrocession of excess 
jurisdiction to the states'solely in the discretion of the 
head of the department having control of the lands con- 
cerned. It has also proposed a uniform state statute 
which, among other things, would provide for an ac- 
ceptance by the states of jurisdiction retroceded to 
them. This report has been approved by the President, 
and it is expected that the proposed federal legislation 
will be introduced in the next session of Congress. 

“It now appears that no objection will be interposed 
to the acquisition of exclusive jurisdiction where it is 
shown that the advantages of acquiring it clearly out- 
weigh whatever disadvantages may exist. As stated 
above, military security is not aided or made more read- 
ily enforcible by the existence of exclusive jurisdiction 
over an area. At present, the chief advantages which 
may flow from the acquisition of exclusive jurisdiction 
include the bringing into effect of the federal Assimila- 
tive Crimes Act (18 U. S. C. 13), under which the 
criminal laws of the states are adopted as federal laws, 
and additional advantages in the form of freedom of 
federal purchasing agencies and civilian and naval 
personnel from direct or indirect regulations or taxation 
by the state concerned. Disadvantages include denial 
of access to state civil and probate courts to personnel 
residing in the area concerned, and the inability of such 
personnel to qualify as residents of the state for the 
purposes of voting or the admission of dependent chil- 
dren to local public schools without federal assistance. 
(JAG:II:1:VAvR:imz of 7 May 1956.) 

“* * *” JAG:II:1:VAvR:mac, 12 June 1956. 
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The purpose of this column is te help you keep abreast of cur- 
rent trends in naval law. To accomplish this purpose, digests 
have been prepared from some of the most recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law covered 
by the original report or opinion. 

Matter appearing in this column is for informational purposes 
only, and is not to be cited as CMR authority in judicial 
proceedings. 


ADMINISTRATIVE AGREEMENT—An Administrative Agreement is 
intended to define the rights and obligations of the signatory 
Governments, not to prescribe the conduct of individuals and 
organizations subject to their authority. 

OFFENSES—Specification charging violation of Administrative 
Agreement between the United States of America and Japan 
foiled to allege an offense. 


®@ Each accused was separately tried and convicted for 
violations of Article 134, Uniform Code of Military Jus- 


tice. Except for difference in tirne and place, all speci- 
fications were the same and a representative specification 
is as follows: 

“* * *: In that * * *, did, * * *, violate Article 
XV of the Administrative Agreement between the 
United States of America and Japan dated 28 February 
1952, by purchasing golf clubs and golf equipment * * * 
from the * * * Golf Course, * * *, a non-appropriated 
fund organization, authorized and regulated by the U. S. 
Military Authorities, and disposing of the same in Japan, 
to * * * a person not authorized to purchase from the 
said * * * Golf Course.” 

In each case, the accused entered a plea of guilty and 
the court-martial imposed a sentence which included a 
bad conduct discharge. A board of review set aside the 
findings of guilty and dismissed the charges on the 
ground that the specifications failed to allege an offense. 
The Judge Advocate General of the Navy forwarded 
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the cases to the Court of Military Appeals and requested 
that the Court determine whether each of the specifica- 
tions alleged an offense under the Uniform Code of 


Military Justice. (See Digest of Certified Questions, 
JAG Journal, December 1955, p. 10.) Since the question 
in each case was the same, the Government moved for 
an order consolidating the cases for purposes of appeal 
and the Court granted the motion. 

It was the opinion of the Court that “the Administra- 
tive Agreement is intended to define the rights and obli- 
gations of the signatory Governments, not to prescribe 
the conduct of individuals or organizations subject to 
their authority.” The Court pointed out that Article 
XV of the Administrative Agreement “applies to organi- 
zations, not to persons; consequently, that Article does 
not prohibit the conduct alleged in the specifications.” 
The Court held that “it would deprive the accused of a 
substantial right if the specifications were sustained on 
the basis of a different regulation or custom”; deter- 
mined that the specifications did not allege an offense 
under the Uniform Code of Military Justice; and affirmed 
the decision of the board of review. U.S. v. Ekenstam, 
7 USCMA 168, 21 CMR 294. 


COURT-MARTIAL—A court-martial has the right to call further 
witnesses even after it has retired to deliberate on the findings. 


@ The accused was charged with violations of Articles 
86 and 121, UCMJ. He pleaded guilty to the unauthor- 
ized absence but not guilty to the larceny charge. A 
GCM found him guilty of both offenses and sentenced 
him to a BCD, partial forfeitures, and confinement at 
hard labor for one year. 

The convening authority approved the findings and 
sentence, but a Navy board of review disapproved the 
larceny charge. The board reasoned that the rights of 
the accused had been prejudiced by the introduction of 
additional evidence, requested by members of the court 
and presented by the prosecution, after the court had 
returned to deliberate on the findings. The Judge Advo- 
cate General certified a question involving the correct- 
ness of this holding to the Court of Military Appeals. 
(For digest of issues see April 1956 JAG Journal, p. 7) 

The Court of Military Appeals analyzed both military 
and civilian precedents and came to the conclusion that 
“it is discretionary as to whether or not the court will 
order further evidence to be introduced after it has 
retired to deliberate on the findings. In reaching this 
determination we have not overlooked the provision in 
the procedural guide of the Manual (page 517) that the 
law officer ‘will rule finally as to whether the witness 
will be called.’ Nor do we ignore Article 51 (b) of the 
Code that makes interlocutory rulings by the law officer 
final. In construing these two provisions, together with 
the procedure authorized in paragraph 54b of the Man- 
ual, we hold that a court-martial has the unrestricted 
right to call for further witnesses, subject only to the 
law officer’s determination of admissibility. Members 
of a court must not, however, desert their customary 
and proper role as triers of the facts to join ‘the ranks of 
partisan advocates.’ United States v. Smith,6 USCMA 
521, 20 CMR 237. We do not find here that the court 
joined the ranks of partisan advocates. Nor do we 
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agree with the contention of the accused that the court, 
by its action, intended to acquit him. 

“The action of the board of review as to Charge II 
[larceny] is reversed, and the certified question is an- 
swered in the affirmative 

“The record is returned to the Judge Advocate Gen- 
eral of the Navy for reference to a board of review for 
reconsideration in the light of the views we have herein 


expressed.” U.S. v. Parker, 7 USCMA 182, 21 CMR 
308. 


IMPEACHMENT—A prior inconsistent statement may not be ad- 
mitted for impeachment of a party's witness where the party was 
plainly not surprised by the witness’ testimony. 


® The accused was charged with conspiring to commit 
an assault with intent to inflict grievous bodily harm 
(Charge I), the consummated assault (Charge II), and 
escape from confinement (Additional Charge). He 
pleaded guilty to the escape from confinement and not 
guilty to the other charges. He was convicted on all 
charges and sentenced to a dishonorable discharge, total 
forfeitures, and confinement at hard labor for seven 
years. The convening authority approved the findings 
of guilty and modified the sentence by reducing the con- 
finement to five years. 

While the case was pending review before a board of 
review, the accused filed a petition for a new trial on 
the ground that a “key” government witness testified 
falsely. The board of review denied the petition and 
approved the conviction. The Court of Military Appeals 
granted review. 

The Court of Military Appeals pointed out that apart 
from admissions on cross-examination, the credibility 
of the “key” Government witness was attacked by the 
defense by independent evidence and that a post-trial 
affidavit made by the witness supported the petition for 
a new trial. The Court also pointed out that without 
this witness’ testimony the accused’s guilt rested upon 
circumstantial evidence. 

Another Government witness’ pre-trail statement, 
purportedly a direct, eyewitness account of the accused’s 
active participation in the assault, was introduced by 
trial counsel to impeach the witness after he “denied 
that he recognized any of the persons engaged in the 
assault.” The trial counsel had heard testimony by this 
witness that he had no material knowledge of the of- 
fenses at another trial, two days before the instant trial. 

The Court of Military Appeals pointed out that the 
“Government was plainly not surprised” by the witness’ 
testimony and that “the erroneous admission of the 
statement presents a fair risk that the court-martial 
was improperly influenced by it in reaching its 
findings.” 

The decision of the board of review on Charges I and 
II and the sentence was set aside. The record was re- 


turned to the Judge Advocate General of the Air Force 
with the direction “that a rehearing on Charges I and 
II and determination of a new sentence by a Court-Mar- 
tial may be ordered. The order denying the petition for 
a new trial was affirmed. U.S. v. Narens, 7 USCMA 
176, 21 CMR 302. 
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REVIEW BY COURT OF MILITARY APPEALS—MOTION TO DISMISS 
CASE CERTIFIED BY THE JUDGE ADVOCATE GENERAL OF THE 
ARMY TO THE COURT OF MILITARY APPEALS—‘* * * if a board 
of review action disposes of the entire case at that level, such 
action is appealable * * * [to the Court of Military Appeals] 
either by certificate or petition.’ Motion to dismiss denied. 


@ Following trial by GCM, the accused was found guilty 
of desertion, in violation of Article 85, UCMJ, and ab- 
sence without leave, in violation of Article 86, UCMJ. 
He was sentenced to a DD, total forfeitures, and con- 
finement for three years and six months. The findings 
and sentence were approved by the convening authority, 
but “the board of review concluded that the staff judge 
alvocate’s review in the case was erroneous and prob- 
ably misled the convening authority to the material 
prejudice of the accused. However, the board did not 
expressly state that the findings and sentence, as 
affirmed by the convening authority, were set aside, 
electing instead to decree that the court-martial order be 
rescinded; that the action of the convening authority be 
withdrawn; and that the case be returned to another 
convening authority for review and action. The Judge 
Advocate General of the Army then certified the follow- 
ing two questions to this Court: 


‘1. Was the board of review correct in holding 
that the review of the staff judge advocate ma- 
terially prejudiced the accused? 

‘2. If (1) above is answered in the affirmative, 
was the board of review required to return the case 
to a different jurisdiction for further review or 
should it have (A) proceeded to a final decision on 
the legal sufficiency of the record to sustain the 
findings and sentence or (B) returned the case to 
the original jurisdiction for further review?’ ” 

Appellate defense counsel moved to dismiss the cer- 
tificate on the ground that the Court of Military Appeals 
lacked jurisdiction to consider the case until after the 
board of review had taken final action on the findings 
and sentence. Only the motion to dismiss was before 
the Court. 

The Court of Military Appeals held that “if a board 
of review action disposes of the entire case at that level, 
such action is appealable to this Court either by cer- 
tificate or petition” and concluded that “the board of 
review, despite phraseology to the contrary, acted with 
finality on the matter before it. If the case is returned 
to the same or another convening authority, he certainly 
is in a position to take whatever action he desires—up 
to and including disapproval of the entire proceedings. 
Under these circumstances, the board of review action 
could not be deemed preliminary, interlocutory, or in- 
complete.” 

The Court, having held that the decision announced 
by the board of review in the case was appealable by 
The Judge Advocate General of the Army, denied the 
motion to dismiss. U.S. v. Papciak, 7 USCMA 224, 22 
CMR 14. 





DOCUMENTARY EVIDENCE—PRETRIAL HEARING ON ADMISSIBIL- 
ITY—Pretrial hearing to determine admissibility of documentary 
evidence not a violation of military due process where same in- 
dividuals who participated therein took part in the trial; accused 
was present; defense counsel not only consented to procedure, but 
expressly stated he favored it; and at the trial, trial counsel, who 
was sworn as witness, read exhibits to the court. Under these 
circumstances the contents of the exhibits were properly before the 
court. 


@ The accused was convicted by GCM of desertion and 
was sentenced to a DD, total forfeitures, and confine- 
ment at hard labor for two years. The convening au- 
thority approved the findings and sentence. 

On review, a board of review in the office of the Judge 
Advocate General of the Navy disapproved the findings 
and sentence and ordered the case returned for a re- 
hearing. 

A pretrial hearing had been held in the case for the 
purpose of determining the admissibility of nine (9) 
prosecution exhibits. This hearing was attended by the 
law officer, trial and defense counsel, and a reporter. 
Certain of the exhibits, concerned with prior convictions 
of the accused, were being offered by the prosecution to 
establish a pattern of the accused’s conduct with respect 
to absence offenses. The law officer prefaced the hear- 
ing by stating the reasons he felt this type of procedure 
beneficial. At the completion of the law officer’s state- 
ment, and after the trial counsel asserted that he favored 
such a hearing, “the defense counsel remarked: 


‘In answering for the accused, the defense counsel 
states that he has no objection whatever to con- 
ducting this pretrial hearing and expressly ap- 
proves of it because of the possible prejudice to the 
accused if offer of such evidence is made before the 
members of the court.’ ” 


The nine (9) prosecution exhibits were then admitted 
into evidence by the law officer. “* * *, after the court 
which was to try the accused had been convened, the 
following remarks appear on the record: 


‘TC: At this time, Mr. Law Officer, I would like 
to read to the court Prosecution Exhibits which have 
previously been admitted into evidence. 

‘LO: Very well, but, I think you should take the 
stand, Mr. S. and read those under oath. 

* * * 

‘TC: Yes, sir. 

‘LO: Before proceeding, Mr. S, at a time prior 
to trial the law officer held a pretrial hearing which 
was attended by the law officer, the trial counsel, de- 
fense counsel, the accused, and the reported. We 
proceeded under Rule Twelve of the Federal Rules 
for Criminal Procedure for the District Courts of 
the United States. The trial counsel and the de- 
fense counsel agreed to this procedure and it was 
done with the specific consent of the accused in this 
case. We feel that it is legal. We feel that if it is 
approved on review that such a procedure will 
greatly expedite the trials of these cases. I say this 
only to explain to you that the admissibility of cer- 
tain evidence has been determined at « time prior 
to trial, and at this point now the trial counsel will 


NOVEMBER 1956 





read to the court that evidence which has previously 
been ruled admissible by the law officer.’ 


The trial counsel was sworn as a witness and read the 
exhibits to the court.” 

The board of review held that this pretrial procedure 
deprived the accused of military due process, disap- 
proved the findings and sentence, and ordered the case 
returned for a rehearing. 

The Judge Advocate General of the Navy certified the 
following question to the Court of Military Appeals: 


“Did the procedure, to which the accused con- 
sented, wherein the question of admissibility of cer- 
tain evidence was determined prior to convening the 
court, constitute a denial of military due process 
of law?” (See May 1956 JAG Journal, p. 8 for 
digest of the certified question.) 


The Court of Military Appeals was of the opinion 
that while the unorthodox procedure was “not specifi- 
cally permitted by either the Code or the Manual” it 
could not agree that such procedure resulted in a de- 
privation of military due process. The Court pointed 
out that in this case the officers who participated in the 
pretrial hearing were the same individuals who there- 
after took part in the trial and that “while it is true 
that a hearing of this type should be held during the 
course of the trial, and not at a pretrial conference, 
counsel for the accused apparently considered the law 
officer would have acted no differently with respect to 
the admissibility of the documents in either event for he 
consented to the procedure and did not object when the 
exhibits were read to the court. * * *” 


The Court noted that the prosecution documents were © 
not readmitted into evidence, but pointed out that the 
trial counsel was sworn and read the exhibits into the ~ 
record and that afterward the parties treated them as — 
having been received into evidence. The Court then 
held that the contents of the documents were properly 
before the Court. Further, the Court pointed out the 
fact that “defense counsel not only consented to the 
procedure followed in the case, but expressly stated that 
he favored it.” The Court held that “this goes even fur. 
ther than the ordinary doctrine of waiver”; that “an 
accused cannot consciously elect a particular mode of 
procedure and thereafter maintain on appeal that this’ 
procedure prejudiced his rights, unless the matter was | 
jurisdictional;” and that “the procedure here was not 
jurisdictional.” The Court specifically pointed out that” 
in view of its holding that it did not put its “stamp of 
approval or disapproval or on the pretrial proceedings | 
in issue Suffice it to note that such procedure has not” 
been provided for in criminal practice in general nor by 
the Code or Manual in particular. If, on the other hand, 
the services decide that some such proceedings—as dis- 
tinct from those now provided—are desirable, they 
should be set up in an orderly fashion * * *.” 

The Court of Military Appeals found no possibility of 
prejudice to the accused and answered the certified 
question in the negative. The decision of the board of 
review was reversed and the case returned for disposi- 
tion not inconsistent with the opinion. U.S. v. Mullican, 
7 USCMA 208, 21 CMR 334. 


(NOTE: See JAG Notice 5811 of 20 September 1956 on use of 
pretrial hearings under such circumstances.) 





COMP GEN DECISIONS 


(Continued from page 10) 


DISLOCATION ALLOWANCE—Reenlistment following discharge at 
another station— 


@ After an enlisted member of the uniformed services 
leaves his last station following discharge at the expira- 
tion of a term of enlistment his military service at that 
place is severed, and, even though the member immedi- 
ately goes to a new station for reenlistment and is then 
transferred to another permanent duty station, this 
assignment may not be regarded as a change from the 
member’s last duty station, prior to discharge, to his 
first duty station after reenlistment for purposes of 
entitlement to a dislocation allowance. CompGen Deci- 
sion B-128061, 1 August 1956. 


MILITARY PERSONNEL—Mexican divorce—allowances on account 
of dependent— 

@ Until a United States court determines the validity of 
a Mexican divorce decree, which was obtained by a Navy 
officer and his wife while temporarily domiciled in 
Mexico and which dissolved their marriage on the 
grounds of mutual consent, the officer’s second wife may 
not be regarded as a lawful wife for purposes of the 
officer’s entitlement to increased rental and subsistence 
allowances and basic allowance for quarters. CompGen 
Decision B—128267, 16 August 1956. 


JAG JOURNAL 


TRAVELING EXPENSES—Reimbursement for transportation expenses | 
incurred at temporary duty station— 


@ Transportation expenses incurred by members of the 
uniformed services in the conduct of official business at | 
temporary duty stations may be reimbursed in the same 
manner as reimbursement for such expenses incurred at 
permanent duty stations to the extent that payment is 
not currently provided as incident to the temporary duty | 
orders. CompGen Decision B—127452, 5 June 1956. 


BULLETIN BOARD... 


(Continued from page 2) 

The Secretary of the Navy recently approved the 
selection of the following named officers as law special- 
ists, designator (1620), in the regular Navy; LT Carl S. 
Fitzgerald; LTJG Nickolas Sabalos; LTJG Thomas J. 
Jimerson; and ENS Clinton K. Higgins, Jr. 


BUPERS ADVISORY DISCIPLINE BRANCH 


“It has been noted that many commands are appar- 
ently using arrest, confinement and restriction as a con- 
venience without due consideration for the absolute 
necessity therefor. : 

“Attention of all commands is invited to BuPers In- 
struction 1626.5. This instruction sets forth the policy 
concerning the degree of restraint which is considered 
appropriate in cases of persons awaiting trial; absenc 
without leave cases, particularly where the individual 
surrenders himself; persons awaiting completion o 
appellate review; and personnel awaiting administra- 
tive discharge.” 








